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PREFACE. 



THE great and increasing im|)ortance of that 
branch of Laws, over which the Court of Ex- 
chequer exercises exclusive jurisdiction, must render 
any apology unnecessary, for offering to the public 
an account of the proceedings of that Court: Con- 
sidering, therefore, how little useful or interesting it 
could be, either to declare the motives which induced 
the pubh'cation of the following Reports, or to enquire 
why Uie decisions of this Court alone should be almost 
unknown to the public, while the proceedings in every 
other Court at Westminster have, for some time past, 
been reported periodically; it was my intention to 
have omitted altogether any preface ; but that the 
kind support, which I have met with from the profes- 
sion, demands my most grateful acknowledgments for 
the assistance which has been so liberally conferred 
upon me. It would, indeed, be highly gratifying to 
me to mention those, to whom I stand much indebted 
in this respect; but I am unwilling, by prefixing highly 
respectable names to this work, to risk the imputa- 
tion of endeavouring to give it more value, than, 
upon examination, it will be found to be possessed of. 
I musty therefore, content myself with returning my 
sincere thanks for the kindness with which I have 
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6 PREFACE. 

been furnished with the briefs of counsel ; and for 
the readiness with which every opportunity has been 
afforded me of rendering the cases reported accurate^ 
by the oflBcers on each side of the Court 

In preparing these Reports for publication, I have 
studiously attended to the method proposed by Lord 
Glenbervie in the Preface to his Reports in the Court 
of King's Bench ; I -have endeavoured in all the 
cases, whether they arose on the Equity or the Law 
side of the Court, to conform to the rules there laid 
down; and in continuing to do so, I trust that I 
shall produce a work not altogether unworthy of the 
patronage of those, for whose use it is principally 
intended. 
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I PREFACE. 



PIE great, and increafing importance of that branch 
of Laws, over which the Court of Exchequer exer- 
dfes exclufive jurifdiftion, muft render any apology 
unneceflary, for offering to the public an account of 
4e proceedings of that Court : Confidering, therefore, 
how little ufeful or interefting it could be, either to de- 
cbte the motives, which induced the publication of the 
following Reports ; or to enquire, why the decifions of 
d& Court alone fhould be almoft unknown to the public, 
while the proceedings in every other Court at Weftmin- 
fier have, for fome time pad, been reported periodically; 
it was my intention to have oftiitted altogether any pre- 
£ice; but that the kind fupport, which I have met with 
from the profeflion, demands mv mod: grateful acknow- 
ledgments for the ailidance, which has been fo liberally 
comerred upon me. It would, indeed, be highly gratifying 
to me to mention thofe, to whom I (land much indebted 
in this refpe£b ; but I am unwilling, by prefixing highly 
refpedable names to this work, to ri(k the imputatioa 
of endeavouring to give it more value, than, upon 
examination, it will be foimd to be poffeffed of. I mufl:, 
therefore, content myfelf with returning , my fincere 
thanks for the kindnefs with which I have been fumiflied 
with the briefs of counfel ; and for the readinefs with 
which every opportunity has been afforded me of ren* 
dering the cafes reported accurate, by the officers on 
each fide of the Court. 

In preparing thefe Reports for publication, I have 
iludioufly attended to the method propofed by Lord 
Qlenbervie in the Preface to his Reports in the Court of 
King's Bench ; I have endeavoured in all the cafes, whe- 
ther they arofe on the Equity or the Law fide of the 
Court, to conform to the rules there laid down ; * and 
in continuing to do fo, I trufl that I fiiall produce a work 
not altogether unworthy of the patronage of thofe, for 
whofe i^e it is principally intended. 

Ig Tree Court, Temple^ 
Juneaythi i8ii. 
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The King v. Bennett. M^lt^U. 

QEORGE BENNETT, one of theCoIIedors of the ACoiieaorof 
duty on property for the townihip of Stockport^ in S!d"rw'^x^^^^ 
the County of Chejier, for the Year ending the 5th of ^ "^cSIilld* ^* 
April 1807, was, by an inquifition taken on the 20th of akhoush his * 
May 1808, found indebted to the Crown in the fum of b^en maL^ 
^752 158. 6d. by him received on account of the faid "^^l^ZeJ^"^ 
duty; and on the 26th day of the fame month, by »p«i the i«riiii. 
virtue of a writ of extent iffaed to the Chamberlain of 
the County Palatine, he was committed to the caftle at 
Cbefier; and a deficiency of ^599. 2s. remaining due, 
ibsT the fale of his property, that fum was re^aiTeiTed 
upon the inhabitants of the townfliip in purfuance of the 
afls of parliament (a) ; and fuch re-affeflfment had been 
paid over to the Receiver General of the County. 

{a) 43 Ceo. 3. c. 99. f. 41. 46 Geo. 3. c. 6;. (. 190. 

B Bolland 



CASES IN THE EXCHEQUER, 

1810. BollanJ having obtained a rule, in the courfe of the 

— ' laft term, calling upon the Churchwardens and Over 

agaiiii ° feers of the parifli of Stockport to (hew caufe ** why 2 

JB«NNtTT. (€ ^j-ij of fuper/edeas, under the feal of this Court, fhoulc 

** not iffue for the difcharge of the faid George Bennett 

•* out of the cuftody of the Sheriff, in refped to the wri 

** of extent ; " Evans and Abbott j during the term 

(hewed caufe on behalf of the townihip, on the grounc 

that the inhabitants, having paid the deficiency by s 

re-affeffment, were entitled to the benefit of the exten 

againfl the defendant; and that he ought not to b< 

liberated, until he had reimburfed the inhabitants the 

whole amount of fuch re-afleflment and their expences. 

The Court ordered the motion to (land over, that the 
Attorney and Solicitor General might be heard on behali 
of the Crown. 

Caufe was this day (hewn by the Solicitor General 
'Dauncey and Abbott. There are two grounds on whict 
this motion (hould be rejefted : ift, Wherefoever an 
■ individual pays a fum of money due from any defaultei 
to the Crown, he is allowed the aid of the prerogative 
procefs of this Court, and is permitted to (land in the 
place of the Crown, adly, This is a perfonal debt to 
the Crown, and is not cancelled by the Crown having 
recourfe to a re-affelTment upon the pari(h. 

The cafes of The Queen v. Doughty (i). The Queen (c) 

V. Babbf 

(3) Doughty*^ cafe, 8th December 1702. — A furety paying the 
Crpwn's debt was ordered to ftand in the place of the Crown, and to 
have the aid of the Court to recover the whole again ft the principal 
In the bond, or a moiety againft the other furety. 

(r) BahF%.CdSt^ 6th May 1706. — John Bahb was indebted to thi 
Queenbybond, againftwhomanextentiffued for the recovery of a deb) 
of ^^2078. 198. lod. and feveral goods were feized. A venditioni expouA 
xiTued to fell them, and after the return of that writ, dating the fun 
for which the goods had fold, John Babb died and left Sarah Babb an< 
Thonuu Bahb hit executors ; Thomas was alfo one of his fureties^ toge 

the 
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t, Bobby The King v. Webber (rf), The King v. Walton (e), 1 8 lo. 
and The King v. Jones (/), decidedly Ihew the praftice ^ ^ - ~ - 
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tber with £JwarJ tiollifier, Mary HoUifter, the widow of Edward^ 
boDgdefirous to exonerate the eftate of her late hufband, applied to 
the Court that (he might be at liberty to pay the remainder of the 
debt to the Crown, and have the aid of its procefs againft Thomas 
Btik the co-furety and executor of Jobn Babb. This the Court 
oidoedy and alfo her cods and expences, which (he had already fuf» 
tained, or might hereafter fuilain in profecuting the prerogative pro* 
di ill her aid. 

[d) Webber* % cafe, i6th May iqi^.— Webber was Colleaor of the 
Cdhms at Miuebeadf and entered into a bond to the King for the 
doeexecation of the office. After having incurred a couAderable debt, 
n information was filed againft him by the Attorney General^ P>^7^ 
ing an account of what was due to the King. Webber admitted that 
I confiderable fum was due from him» and at the hearing the Court 
decreed an account to be taken, and there being a confiderable ba- 
hoce found due^ Dr. Coney and Mr. Morgan {who d§ not appear to 
fud Im the relation offureties) apply to the Court that, upon their 
pajring the debt reported due to the Crown, they might have the 
lid of its prerogative procefs to profecute Webber upon his bond to 
lonbnrfe themfelves ; and accordingly the Court ordered it, and di*> 
Rfted the bond given by Webber to the King to be delivered to the 
ittoroey of Dr. Coney, and Mr. Morgan^ and to have an extent 
tbereon to recover the debt they had paid for Webber^ together with 
iB their cofts and charges attending the fame. 

(f) Walton* % cafe, 1735.-— Several of the defendant's creditors 

Bored to ftand in the place of the Crown, and have the benefit of the 

ptrogative procefs againft the defendant's eftate and effedis, to re. 

imburfe the money levied on the extent, and which they had paid to 

the fecondary of the Compter ; which application was refuff^, July 

ift 1735. But on the 11th of November following, it was moved, 

and on debate ordered^ that the Alfignees (hould ftand in the place 

of the Crown, in truft for all the Creditors. 

(/) E^mn Jones* cafe, 30th May 1752 — The CoUeftors of the' 
land tax of a pari(h had paid to the Agent of a Receiver General, 
(who ofually received the fame) the land tax for the Year paft, and 
the Agent dying infolvent, with the Money in his hands, the Com* 
had iffued their warrant againft the Collediors for the 
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of this Court upon the firfl point ; and in the cafe of 

the 



money, and they had been obliged to pay it over again : Upon 
this they applied to the Court, that tiiey might ftand in the place of 
the Crown to recover overagainft the eftate and eSc&s of the Agent 
the money fo repaid by them ; and upon reading a CommiHion to 
find debts, and the Inquifition taken thereon, finding him indebted 
to the Crown at his death, in that which be had received for the afe 
of the Crown, and had not paid, the application was gotnted by the 
Court, and a dian claufit extremum ordered to iflue to recover back 
the Money. 

Upon examining the order book of the Court, I have feond 
(bme variance between the preceding cafes^ as they were fur- 
nifhed to the Counfel for the Crown, and as they are there recited. 
In the King r. Doughty j the party making the application to the 
Court (who app>ear8 to have been the heir and executor of the co- 
furety) had paid the Money in confequence of a writ oi fcirefaeuu 
having been awarded againft him. And in The King v,. Buhh^ a debt 
being due to the Queen from JtAn^ TbomaSf and Sarah Buii, and 
feveral goods and chattels having been extended and fold by virtue 
of a writ of venditioni exponas awarded out of this Court, which the 
Sheriffs of Brijlol kept in their hands ; Mary, the reli6t of Edward 
HoUiJier^ one of the fureties of John and Thomat Buhh^ to indemnify 
faer eftate, had caufed the faid Sheriffs to be profecuted to return 
their writ, and pay the money levied, upon the eftate of Thomas and 
^arah Buhh^Xo HerMajefty's ufe, and hadlikewife caufed the eftate 
of the faid John Bvibh^ liable to the payment of Her Majefty 's debt« 
to be extended ; and it was ordered -by the Court that upon pay- 
ment of the remainder of tlie debti due to Her Majefty from the faid 
John^ Thomas and Sarah BM^ the (aid Mary HolliJIer (hould have 
the aid of the Court to reimburfe herfelf, the monies (he (hould fo pay 
out of the eftate extended, together with her cofts and charges. 
And in the cafe of The King v. fFehher, it appears from the order of 
the 1 6th of May 171 8, that Dr. Coney and Mr. Morgan had, toge- 
ther with Webber<t entered into a bond for £1000 conditioned for the 
due execution of his office, and " that a writ oifcire facias had been 
** awarded upon the aforefaid bond againft the (aid F, IVehher^ and 
«« his faid fecurity, for them to (hew caufc, why His Majefty (hould 
'< not have execution againft them for the (aid fum of ii^iooo/* 
This cafe feems to have been much conildered by the Court, as a 
fe(!ond order, ratifying and confirming the firft, was made upon the 
30th of May following, after hearing Counfel on behalf of the 

mort* 
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tte King V. Clarke (g) although, under th^ circum- 1810. 

fiances of that cafe, the Court difcharged the order for ^— ^^^ 

an immediate extent againft the defendant, yet they ex- ^Vgahift"* 
prefely declared " that it fliould not be a rule, that a Binnitt. 
** debtor of the Crown (though the Crown's debt was 
" ^tisfied) fhould not have the benefit of the Crown 
" proceis to reimburfe himfelf/' 

As to the fecond point : The deficiency having been 
alcertained before the extent iflued, the defendant was a 
W)tor on record to the Crown ; and the re-afTeffment 
npon the parifh will not extinguiih that debt, the fum fo 
rt^Stffed being neither in law, nor in fkd, the debt 
wbich the defendant owed to the Crown. 

The Crown has in this cafe a right to recover the 
money from the defendant, though not for its own ufe, 
yet as a truflee for the parifh ; the words of the a£fc 
of parliament (A), that direfts the re-afTeffment, are, 
** that the money recovered from the colledor (hall go 
^ in aid of the parifh." 

This is the firft application to the Court that has oc« 
conred of this kind, and if the Court fhould enccxurage 
it} and let the defendant out of prifon ; a fraudulent col- 
leftor may, by concealing his effefts, embezzle with 
iecority any fums of money, at the rifk only of lying in 
gaol for a few months. 

Clapon^ Serf, for the defendant. Upon the firfl blufh of 
tins cafe, the defendant is undoubtedly entitled to his dif- 
charge, for the words of the writ are, " to keep the faid 
** George Bennett till His Majefly fhall be fatisfied of a 



•ortgagee of the efUte of F. WMer, and upon reading the Deputy 
tLewttmbrunctr^% Report, certifying the fum due from F. Webhert 
ad tlie receipt for the fame figaed by the Cafhicrs of His Majeily*^ 
Caftons. 
(^) Bunk tzi. (i) 43 Geo. 3. €.59, f. 41. 
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1810. ^ certain debt ^£j$a. 15s. 6A.^ and it appears by the 
aflkbrhs that Hb Majefty has been paid every Buthmg 
of the fum ; the whole of the money has firand its way 
into the Exchequer. 

The extent here iflued for one porpofe, but it is now 
fought to be made ufe of for another ; it was not fo in 
any of the cafes brought forward by the Solicitor General ; 
one of which, where ftrangers interfered. The King t. 
Webber (/), cinnot be confidered as found law. 

This may indeed be a cafus omjfusy if fo. Parliament 
may redify it ; bu^^ at prefent, according to ftrid law 
all has been done that the extent required ; no man 
ihould be detained in cuftody upon equitaUe grounds 
only ; whatever may be the r^hts of the pariih the 
Crown is certainly iatisfied. 

The Solicitor General j in reply. To iay that the Crown 
is iatisfied, is affuming the hdt ; the mcHiey taken from 
the Crown has not been paid, and while the debt re- 
mains upon record, notwithftanding the re-afleflinent, the 
defendant is not kidded to demand his difcharge. 

In aufwer to a queftion put by Mr. Baron Thomson, 
it was laid, that no procefs had iflued to compd the pa* 
rifh to make the re-afleflinent. 

MacDOKALD CbiefBarcju The cafes dted on the part 
of the Crown are perfecUy analogous ; the parifh flands 
very much in the nature of furedes ; and it is a reafon- 
aUe pradice that the party, who has made good to the 



(f) IluiTebefidrefiMwii (note/) that k tbe cafe of The 
T* WMcTf the parties who interfered were sot ftrangers ; hot I find 
in the order book, an order of ML'k» Ttrm^ 1702, ftating procels to 
hare ifibed ^;ainft one Qbii£ah S^dgmci, upon four bonds entered int^ 
hj him for the coftoms and duties of goods> entered in the port of 
LiOiidoo, and that one Johm CarfliJge war willutg to fay ^ the debt 
H Her Majeftj om thofe hcnds Njfrve tie cn£t •/ the fad Sedg^ 

zk^ fa as he might have the aid •fthe Court to rehmhwrfi htwtfdf the 
Mamey hefi^M fo fay ; and it was accordingly fo o rde red by the 
Cooit See alfo i Fowler^ p. 1 191 Atttmey Gmurmt ¥. Chitty, 

Crowi^ 
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Crown the default of the defendant, (hould have the fame 
remedy, that the Crown itfelf "would have : it is befidcs 
unpfwerable, that this is a debt upon record, and ftill tsninft 
fubfiftmg ; nor can it be fatisfied by the rc-affeffment of 
the parifh, 

Thomson Baron. I am entirely of the fame opinion. 
The cafes cited fully warrant us in refufing this appli- 
cation, and fome are even ftronger than the prefent. The 
payment, 'by re-affefling theparifh, is not the fame, as 
by the defendant ; the Crov.'n had two diRinft claims, 
the one againft the defendant, and the other againft 
the parifh ; and becaufe the latter have difcharged 
rhemfelves, it does not follow that the drfendant ought 
to be difcharged. The parifh are clearly entitled to this 
aid. 

Graham Baron. It is quite clear from the cafes cited, 
that this Court has been in the habit of placing perfons, 
who pay the Crown's debt, in the fituation of the Crown, 
and it is right that vvc fliould do fo in the prefent in- 
ftance ; the re-affefl'ment aircfled by aft of parliament is 
merely a prompt remedy, alio jure, that the public may 
not fuffer any inconvenience, by waiting for the money 
in arrear from the Colleftor. 

Wood Baron. This is an application for the exercife 
of a fummary jurifdifiion, to difcharge this man out of 
cuftody, which, I confider, as an equitable jurifdiction, 
and on the equity of this cafe there can be no doubt. The 
defendant might either have applied to the Court to enter 
up fatisfacticn on the record, or he might have brought 
an audita querela^ but by neither mode of proceeding 
could he have been relieved ; for the Court could not 
have permitted him to enter up fatisfadion, becaufe nei- 
ther has he paid this debt himfclf, nor has any perfon paid 
it on his account ; and ^s for the other remedy by audita 
fuerela^ that being an equitable remedy, there is no pre- 
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tSro. tehee for it in this cafe. All the cafes dted are in pointt 
Yh* Kmo^'^ ^^^ confiftently with them we cannot grant this appli« 



againft CatlOn* 
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The Attorney General v. Valabreque. 



iSto. 



r\N an information for pod-dating a draft payable on ^Vl "^'"'J^']^^ 
demand (^7), which was tried before Macdonald ingad..fi,iti$ 
Chief BaroH^ at the fittings after laft term, a verdift had "et Tout tA^the 
beea found for the Crown. '-^-.Ti^. o.i. 

Hughes this day, moved for a rule to fhew caufe, why fi«*^^y ^■*"* 
the verdifk (hould not be fet afide, and a new trial 
granted, becaufe the information fet out the draft in 
in^lijh^ whereas the original was in French; and he 
gtx)unded his motion upon the cafe of Zenobio v. Axtell(b\ 
where in an aftion for a libel written in a foreign language, 
it was ruled by Ld, C. L KtNYON, " 1 hat the plaintiff 
^' Ihould have fet out the original words and then tranf* 
« lated them." 

Macdonald Chief Baron. That arifes from the necef- 
fity of fetting out the tenor of the libel ; befides the de- 
fendant would not be benefited by our granting this ap** 
plication, as he would inevitably be again convichd. 

The rule refufed. 



(«} 48 Geo. 3* c, 249. f. 12. [h) 6 T. R. 162. 
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agent, he Ihall 
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The Attorney General v. Cochrane. 

T~"HIS was an Information filed by His Majefty's Attorney 
General^ praying, that the Honourable Bafil Cochrane 
might be compelled to account for certain funis of money, 
tvhich he had made as a mercbcnt^ by fupplyirg the navy 
at Madras with tea, at the time that he was alfo receiving 
as an agent 5 percent, commiffion upon the amount. 

The facts of this cafe, as they appeared upon the infor- 
tnalion and anfwer^ were thefe : Previous to the year 
1796, the defendant had contracted with a perfon of the 
name of Jackfo::^ then agent victualler at Madras^ to 
fupply various articles for the ufe of the navy at that 
place ; and, upon an order being received from the Ad- 
miralty, dircfting that ever)' feaman upon that ftation 
fhould be allowed two ounces of lea per week. Captain 
Gardner^ the commanding officer of the King*s fhips at 
Madras^ iffued an order {September 17th, 1796,) to the 
defendant (in Jackfon^s abfence,) to fupply the navj' w ith 
the quantity of tea required, in confequence of the order 
from the Admiralty ; for the tea fo fuppHed, the defen^ 
dant charged Government 2/. 6d. per pound, and he alfo 
received a commiffion of 5 per cent, which he ftated in 
his anfwer to be the ufual fum charged by houfes of 
agency, on like oc<:afions. The anfwer alfo admitted that 
the defendant only paid 2s. per pound to Meffrs. Lee and 
Sbawj the merchants who fupplied the tea. 

The Solicitor General, Jcrvis^ and Mitford^ for the 
Crown, contended, that, although the defendant was not 
called an agoit eo nomine^ yet as he was often in advance 
to Government, and as he a£ted under a warrant, which 
warrant did not (late the quantity of tea wanted, hut 
required him to procure whatever quantity might be 
wanted for the ufe of the navy at Madras^ and dire£ted 
him how to keep his accounts, he muft have afted as 
^^v;:/, and by the commiffion-money he chvge<J, it was 
ckar that he muft have confidered himfelf as an agent. 

Mac- 
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Macdonald Chief Baron. I cannot fee how he can ^^lo. 
Ihin both charaders j if he aded as merchant, how ^ . -^ -^ 
old he be entitled to commiffion? If, on the other J^«Attor- 
no, he aded as an agents he is clearly not entitled to 'E»nft 
7 other profit than his commiffion. 
Pigg^t, Dauncey^ Leach and Danielle for the defendant. 
le defendant did not ad in the charader of merchant ; 
appears from the anfwer^ which, as this cafe comes 
upon hill and anfwer^ mud be taken incontrover** 
ly, that upon finding that the quantity of tea requifite 
r the ufe of the navy was not to be obtained at Madras^ 
id that the quality of what little he could get was very 
"erior, the defendant lent money to the houfe of L^^ 
iSbaw, to enable them to procure a fufficiency of 
9d tea from Canton, and the 6d. per pound, which is 
igbt to be recovered by this information, mud be con« 
ered as a compenfation for the money and credit lent 
1 procured for the houfe of Lee and Shaw, and for 
I rifle that the defendant ran thereby. At all events 
! Crown cannot maintain their claim for the £2 139; 
utmqft they can recover muft be the ^500 for agency; 
rould not be equitable to take from the defendant the 
1, to which he is fairly entitled for his money, credit 
[ riik, and give it to the public, who were gainers by 
I tranfadion ; for when this method of obtaining a fup* 
of tea fpr the navy was changed, and a contrad was 
sred into, the tea coft Government 4^. 3^. inilead 
u. 6d. per pound. 

Macdonald Chief Baron* The anfwer dates that the 
mdant fupported Lee and Shaw as general merchants^ 
? came the whole of the remuneration for fuch fupport 
re deduded from this article, that was fumifhed to 
7emment ? 

To this it was anfwered that Lee and Shaw were ge« 
al merchants; andas it was neceflary that the remune- 
on for the defendant's money, credit, and rifk, (hould 

decided by fome fixed criterion, the article of tea fox 

Government 
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i8io. Government was chofen, becaufe the demand for that 
*- ~ -^ might be calculated, whereas the demand for other China 
JiT* G Jn erIl produce might vary confiderably. It could not be a matter 
cocHEAHt ^^^^y confequence toGovemment, what way the defendant 
took to remunerate himfelf, provided Government paid no 
more than the fair and proper price for the tea ; and it ap- 
pears from the certificates fent home that the price paid 
was the market price ; it would have been impoffible for 
Government to have procured it cheaper. Nor is it fug- 
gefted in the informafiofiy that the price was improper, or 
that it was advanced to give the defendant any advantage. 
The Solicitor General, in reply. The principle in qu^on 
is of much greater confequence than the fum fought to 
be recovered by this information. It is indeed almoft ad« 
mitted by the other fide, that the defendant was an a^ent 
in the article of tea, and what a dangerous principle would 
it be, to admit an agent to charge his principal a larger 
fum of money than he himfelf had given ; and yet it alfo 
is admitted, that he gave one price, and afterwards 
charged another ; but it is faid, that he gave the whole 
^s. 6d. alio modo, that is, by capital, credit, and riik, 
lent and procured for Lee and Shaw. The queftion 
then will be, whether the defendant has made out fuch a 
cafe, as fhould entitle him to an additional 6d. per pound 
above the money adually paid by him : now he does not 
particularize any fums lent, nor does he fay that he did 
not take the ufual intereft ; he fays generally, that he lent 
and procured them capital and credit to enable them to 
carry on their trade as general merchants ; he has nothing 
to guide him in calculating the extra 6d. but his own valu* 
ation of a pad rilk ; the market price mentioned is no 
for criterion, and befides the public are not to go into 
the confideration of the market price, they are only to 
look at the agent^s account, and to pay him the commiffioa 
money on the amount which he has given. 

The only remaining point for the confideradon of tbd 
Court will be as to the confequence : cm, die defwdaot 

now 
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Mr deSt which chara&er he is to take ? Is he now at 

ibertytocoiifiderhimfelfas;n^r^tf^or^{^n/, as he may 

choo^? Having taken upon himfelf to ad as agents and ^^jCzvtHf, 

bnring received bis commiflion money as fuchi I contend *sa^ ^ 

that he cannot (hake oiF the charafter he has aflumed ; 

bat that if the Court decrees him to account at all, it will 

be for the profits made by him as a merchant* 

1Ia.c]>onajld Chief Baron* This queftion, which has 
occupied much time, but not unneceflarily, is of great 
iaportaoce ; as it is very proper that the duty of agents 
ftfiuld be fettled, and I hope the refult of this caufe will 
fioch them it. The defendant was direded to purchafe 
aad fopply tea, which is clearly the cafe of an agents and I 
was fiirpri^ed to hear it contended that he was not an agents 
when he adually had a commiflion in his pocket. He was 
diro&ed to charge the money paid, the freight and other 
incidental dilburfements: here is every fymptom of agency^ 
as well as, what is in itfelf unanfwerable, his receiving 
md a£ting under the commiflion. If the market was too 
bnty, and the quality of the tea too bad, as he dates in 
big anftverj the defendant ought to have explained the 
orcomftances to his employers, and ftated the neceflity 
of [applying the merchants with money ; but this tranf- 
ifiion was kept quite private between himfelf and the 
hoofe of Lee and Shaw. 

h was argued that the 6d. per pound, exadly hit what 
the defendant loft by lending and procuring money, credit, 
and rifle; if fo, it ought to have been made out by a fche«- 
dule ; the Court muft be fatisfied that it was exadly the 
6(/., and-can be fatisfied with nothing fliort of demonftnu 
tion ; though I am not quite clear, whether he could be let 
b to fliew that, on account of the great inconvenience 
that would arife from blending together public and private 
accounts. At prefent the queftion comes precifely to this : 
Is it (atisfa&orily made out that the extra 6d. exa£ily 
neets the fum loft by the defendant, in lending and pro- 

3 curing 
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i8t5. (during money, credit and, rilk, for the houfe of Lee 3ttid 
*^ "-" ' Shaw^ to enable them to fupply the navy with tea at 2/< 
itTIJ^gekera'l P^^ pound ; I think it is not, and if we were to allow this, 

againft there would in future be no check whatfoever upon 

COCBRANl. * 

agents. 

Thomson Baron^ of the fame opinion. 

Graham Baron. I perfeftly agree with my Lord Chief 
Baron : the defendant's afting as fuch was fuffident to 
prove him an agent ; and I touch particularly on that 
part of his anfwer, where he ftates that he returned cer- 
tificates of the market price, which he could only have 
done by his confidering himfelf as an agents as it was not 
done under any particular order to himfelf, but accord<> 
ing to the general inftruftions to agents ; if an agents it 
follows of courfe,that the defendant could make no further 
profit beyond his commiffion. It would open a door to 
conflant fraud, fhould we permit an agent to a£t thus ; 
he cannot change his chara&er when he chobfes. 

Wood Baron. I am entirely of the fame opinion j it 
is clear, beyond all doubt, that the defendant was the 
agent of Government ; and the law is equally clear, that 
an agent can only charge his principal with the fum which 
he himfelf has paid ; it would be contrary both to policy 
and law to admit of a different condud. It is indeed 
faid in this cafe, that the defendant paid 2s. in money and 
6d. in another way ; I cannot underftand what he means 
by credit and rifk, it ought to be clearly made out to us^ 
that what he lent and procured for the houfe of Lee and 
Shaw was equivalent to an additional 6d. It is an odd 
thing that this money, credit, and rifk, fhould amount 
each year to an exa£t 6d. per pound, on the tea fumifhed 
to Government ; and I cannot but confider that as merely 
colourable. 

The defendant was decreed to pay forthwith to the 
. treafurer of the navy, the fum of i€2i39 ijs. ^d. being 

4 the 
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tk Aim admitted by him in his anfwer, to be the amount 
ofthefum claimed on the part of the Crown. 




The Atto»- 

vir Obneral 

againft 

COCBRAMS. 



Chapman v. Pilcher. j^^ ^g^ 

Afay, 

THIS was a bill for tithes, feeking,among(t other things^ a miiier cany- 

a difcovery from the defendant (a miller), of the ofVmcaimM, b 

qnandty of meal ground at his mill, which he had fold ; f^Krwer ^^ 

aid at what prices. To this part of the bill the defendant « w" ^^^f ^^'' 

... , - * covery of tithes^ 

iiad demurred ; and what quantity of 

Dauncey and Cooke^ in fupport of the demurrer, con- hi$ mSrhe^hM 
tended, that having fet out what quantity of meal was ^^ ^c^^** 
ground, fpecifying how much for himfelf, and how much wWcji he has 
for other perfons, it is quite immaterial how much of the 
meal, ground at his own mill, was fold by the defendant, 
or at what prices ; for it is impoi&ble, that the vicar caa 
be entitled to know what profit the defendant makes as a 
meahnan ; befides, if he has a right to call for the quan^ 
iitj and price^ there is no reafon why he ihould not alfo 
call for the names of the individuals, to whom the meal is 
ibldy which would open a door to much vexation. 

The Solicitor General and Trower for the plaintiff. 

Mac DONALD Chief Baron. The vicar is not entitled to 
oil upon the defendant to ftate the price at which he has 
bid the meal ground at his mill ; but I thuik he has a 
right to an anfwer as to the quantity ^ as a check upon the 
defendant ; therefore, as the demurrer covers too much, 
it muft be over-ruled. 

Thomson, Graham, and Wood, Barons^ of the fame 
ojHiuon* 

The demurrer over-ruled. 



Moo« 
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i8xo« 
^ \ -^ MoGO RIDGE V. Davis. 

Moneydueupon A RULE havuig been obtained, for the plaintiff* to £he\r 
miferprofitt'is ^^f^J ^hy *^ defendant fliould not be difcharged 
nj?^»°the out of the cuftody of the warden of the Fleets as to this 
c.z2i/ * aftion, he having become a bankrupt, and obtsuned 

his certificate, and the caufe of a£iidn having accrued 
' prior to the bankruptcy. 

Onjlowy Serj. now (hewed for caufe, that the aSion 
Was for mefne profits, after a judgment in ejectment, and 
tiie defendant, having become a bankrupt before the 
verdift, he was ftill liable, a^ in trefpafs for mefne profits, 
no fpecific debt is due until a verdid. Gulliver v. Drink'- 
water (a). 

Reader/in fupport of the rule, referred to flat. 49 Geo. 3. 
€• 121./. g. 

But the Court, being of opimon that the prefentcafe 
was not within that fedion (b) 

difcharged the rule. 



»8io. Hooper v. Summersett. 

May iMf ft34 
aodjOf^. 

UYing in the 'J'HIS was au adion of affumpfit for fpirituous liquors, 
S^^^fSt^; delivered to Jane Thornton deceafed, who had kept 
^a!S^t » ^ ^'^ ^^ Beehive public houfe. Honey Lane^ Cheaffide^ 
fuffidcntbter- and who died in the month of February i8oo. In the 

make defendant executori//^ Urt^ and as fuch liable it bonis ^^priu ; notwithftanding bis wife proved 
the will ajitr the adion was commenced. 

(a) Doug. 562. 

(6) This fedion direfts that all perfons, nvbojhall have given credit 
upoo good and valuable confideration, hondjide^ for any money what« 
foever, which is not due at the time of the bankruptcy, fhall be ad- 
iai(tc4 to prove fuch debts, &c. 

month 
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ih of June following, her will, appointing her x8io. 

[hter (the wife of the defendant) executrix, was ^ ' 7' 

ed ; and the defendant and his wife had in the mean agamii 
carried on the trade. This aOion (which was com- Summ«.ett. 
ced before the probate of the will) was brought 
ift Wuliam Summerfeit^ as executor of the faid Jane 
Jitonj who pleaded ne unques exfcutor ; and the caufe 
bg on to be tried at the fittings after laft Michaelmas 
iy before Macdonald Chief Baron^ • he was pf 
im, that the aftion ought to have been brought 
aft the huiband and wife ; and the plaintiff was non- 
ed, with liberty to move to enter a verdidt, if the 
ut.ihould think the intermeddling fufficient to entitle 
to his demand. 

Ibboii this day (hewed caufe againfl: a rule, obtained by 
iocey in the courfe of laft term, to fet afide the non- 
, and enter a verdift for the plaintiff, for his whole 
)and. To make the defendant liable foir the whole 
t, there ought to be proof of converfion to that 
)unt, for although from the cafes of Padget and another 
^riejl and Porter (^), and Erving and others v. Peters 
, it would appear that formerly any affets would render 
executor liable to all demands ; yet that rule was 
ken throughbyLordMANSFiELDin the cafe of H^rr//i« 
' Beecles {e\ where he held that the executor was liable 
y to the amount of the affets in his hands ; and what 
bn or juftice is there, that a perfon ihould be anfwer- 
\ for more than he has received ? upon principle, it 
ht to be the lame, on a plea of ne unques executor^ as 
a plea oiplene adminijiravit^ as the plaintiff feeks by 
adion to recover the damage, which has been done 
I, and which cannot exceed the extent of the affets, 
ich the defendant may have wrongfully adminift^r^. 

(c) 2 T, R. 97. {d) 3 T R. 687. 

(e) Per Lord Ki^oyon in Enring v. Peters. 

C Then 
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jSt^. Then as to the point, whether there was any intei? 

^ -^ meddling, fufficient to conftitute the defendant an cxe- 

^^?n" cutor de/on tort ; the defendant has done none of thofe 

SuMMERS£TT. ^fts, wWch ^Tc faid Itt Toller's l^aw of Executcn^ to coa- 

ftitute an executor de fon tori (J) ; it appears frpm the 
evidence in this cafe, that the daughter of the deceafed^ 
and her hufband (the defendant), remained on the pre^ 
mifes, doing nothing more than was a^folutely neceflary 
to caJrty on the trade ; there was no proof of the fele of 
furniture, or any aft, further than was neceflfary for con- 
tinuing the bufmefs ; had they been flrangers> it is doubt- 
ful whether the defendant would have been liable undec 
thefe circumftanccs, having done nothing, but what wai 
requifite for the benefit of the eftate of the deceafed. 
What makes a man an executor defon tort is matter of 
law ; the Court is to give a character to the defendant's 
aftions ; they are to fay, whether he interfered offidouflj 
or not ; and they will not prefume, that a man (loes 
wrong, till it is clearly fo proved : the queiUon i^^ wh^ 
^er the defendant aded officioufly for his own benefit, 
or bend fide for the benefit of the teftator's eilate ; and die 
pourt will not decide that he has afted wrongfully, when 
all that he has done, may have been done rightfully ; tb( 
defendant having in this cafe afted in aid and ailiftance^ 
and as the fervant of his wife, and for the benefit of al) 
the creditors. Executors cannot always prove a will imme^ 
diately upon the teftator's deceafe ; they muft be allowed 
time to afcertain the aflets ; and, if poor, to colled fuf- 
ficient money to pay the duties attendant upon the pro- 
bate ; this will was proved within five months^ smd it was 
abfoluteiy neceflary for the good of the eftate, that the 
yifhialling bufinefs ihould be carried on in the mean 
time, for the purpofe of keeping alive the good-will of 
the houfe. 
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Had not this a&ioi^ been commenced before the pro- 
tale, there can be no queftion, but it ought to have been 
brought againft both the hufband and his wife. The ^^^ 
c&d of the probate is to fhew, that from the death Sdmmem«tt 
of the teftator, there was a rightful executor ; and 
sail a£tions, done before the probate, are made good by 
idadon, the prefent a&ion ought to have been brought 
againft both« In the cafe of Kenrick v. Burges (jg\ the 
Court agreed, that if a man enter as executor dsfon tort^ 
ibI fell goods, and afterwards take out adminiflration, 
die Eide is good by relation. It is true that the taking out 
adniaiftratjon pendente lite will not abate the writ, but it 
fiD neverthelefSs purge the wrong, which the defendant 
las done as executor defon tort : This diftindion is laid 
down in Williamfm v. Norwitch (A), where a plea of re- 
taiaerj under an adminiflration taken out after the aftion 
was commenced, was held good upon demurrer. 

Thomson Baron. Were not thefe cafes under confi- 
imdon^ in the cafe of Curtis and Vernon (/) / 

The law in thefe cafes was not denied in Curtis v. Ver^^ 
IMS: that was determined upon other grounds. 

Dauncey and Littledale for the plaintiff. . As to the 
ypount to which the defendant is liable, the cafes oom- 
pteely fet that point at reft, 1 Rol. Abr. 930. />/. 2. 8. 
933.//. 15. and m Wentw. Off. oi Ex. p. 184, it is Isud 
down, th^t if upon a plea of ne unques executor^ a verdift 
be found for the plaintiff, the judgment fhall be to re* 
corer the dei}t and damages out of the proper goods of 
the executor, if none of the teftator's can be found. 

Thomson Baron. In Cokeys entries you find the judg- 
ment m Reid^s cafe, was de bonis tejtatoris^ et Ji rioft^ df 
hnis frcpriis. 

In the cafe of Harrifon v. Beeclesy the defendant h^d 
pleaded plene admniftravit ; but it is qyite clear, that if 

(g) Jtfc$r.ia6. it) Stjla, 337. {i) sT.R.S^T.tff.Bhid. 

C 2 an 
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.1810. an executor lets judgment go by default, or if judgment 

^ - > ■ "J be given againft him upon demurrer, it amounts to a 

^ai"^* confeffion of affets j and alfo if he pleads ne unques exer 

S0*fiitRii?TT. a^orj or a relfafe to bimjblfj which is found againft him, 

the judgment muft be de bonis propriis (/6), She/ton y. 
' Hawlingy I Wilf. 258. Rock v. Leigbtouy i Salk. 310. 
1 Ld. Raym. 389. 3 T. R. 689. Stubbs v. RJghiwifej 
Cros Eliz. 102. Bull v. Wheeler ^ Cro. J-ac. 684. Bridge 
man v. Lightfoot^ Cro. Jac. 672. 

. Per Cur. Thecaies feemtobequitedecifiyepnthispoint. 
With regard to the intermeddling, it appears from the 
books, that any a£t not authorized, conftitutes a perfbn 
an executor defon tort ; the old law was very ftrifk with 
regard to intermeddling, and there is no hardfliip, for the 
defendant might have pleaded pline admini/iravit^ and he 
, would then have been liable only de bonis tefiatoris. 

. Wood Baron. I remember a cafe of both pleas, an4 
flene adminijiravit found for the defendant* 

The faleof perifhable goods, though under a writ adcoU 
ligend* granted by the ordinary, has been held fufficient to 
make the vendor an Executor de/on tort^l), and in Gerret 
V. Carpenter (m) a wife for milking the cows of thedeceafed 
hufband was alfo adjudged to be an Executrix de /of^ 
. tort. In the prefent cafe the defendant fold goods, and 
again laid out the money, made by the fale of them, in 
the purchafe of other goods ; it is impoffible to confider 
him as the fervant . of his wife, he was in fad living in 
. f he houfe, and ufmg the goods exadly as his own, and 

'.(t) And if an executor pleads non affiimpfit, or other general ifluea, 
and the verdid is found againft him, though the judgment would be 
as to the debts de bonis teftatorisy and as to the damages de bonis tejtatoris 
ftfi non de bonis proprils ; yet he would not be allowed to plead plene 
4idminijlravit \n z fcire facias ^ or in any otiieradlion founded upon the 
; original adion. Ervin^ v. Peters^ 3 T. R. 68 jf. Ramfden v. Jachfon. 

f Atk,2^2, 

\i] Dyer, 256. (w) Dyer, ;6j5. b. note (11 )j 

if 
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if that does not conftitute him an Executor defon fort, 18 10. 
bothing will. ^ . ^ 

Then as to the eflfea of the probate, the language of ^^painft" ' 
the books is, that it fhall not abate the fuit, Pylew- SomK4ers.tt. 
W9dUmd{n\ and William/on v. Norwitcb {(f). The 
cafes only eftablifh this, that the party may retain by 
proper pleading, but as the defendant in the prefent 
cafe, has chofen to rely on a plea, which he could not 
fiqyport, he muft take the confequences. 

Thomson Baron. Adminiftration taken out, or pro- 
late, may be pleaded puis darrein continuance to enable . , 
him to retain (p). 

Per Cur. There is no cafe exaftly like this, the maa ' ' ■ 

and wife were ading together and were in the houf^ 
before the death of the teftatpr } we muft take time to ' 
look into the cafes. 

Macdoi^alp Chief Baron^ this day, gave the judg- May %i^*i^ 
ment of the Court. The defendant living in thehouf^, 
and carrying on the bufmefsj in the fame maimer, as iii 
the lifetime of the deceafed, we are of opinion, con- 
ftitutes a fufEcient ihtermeddlmg, to charge him as 
Executor de fon tort ; as to any hardihip, if he had 
pleaded plene adndnijiravit he would not have been liable 
for more than the aiTets, which he had received ; which 
would have been no hardfhip : The authorities to ihewV 
that this is a fuilicient intermeddling^ are too ilrong to 
be got over* With regard to the probate, the only way 
that the Creditors have of knowing, who is the'Exie-* 
cutor, is from the probate ; and, if they find the defet^-i 
dant a£ting as Executor before the probate^ and bring 
their a£tioh againft him, the probate will not relate back ^ 
fo as to abate the fuit; 

The rule ^abfolute* 

(a) 2 Vin$. 180. {0) Stytiip 337. {p) jindrews 9. Brottm^ 
tStr,iio6sJtnJr,%29^ . 

C 5 . PAR^ 



i 



±i CASES IN THE EXCHlfQUEft-, 

\ 

iSio. 
^'^'^ ^^^ Parsons and others v, Blandy. 

^^I^^^^^^^^Hi^T^ defendant having levied a double toll upoi 
tnton,iiidu)x>ii v^ggon belonging to the plaintiffs, they made 
two nipftraces, plicatidn to two juftices of the peace, in purfuana 
So*h t*d«^ the dnrefHons of the Batb aft ; who, upon hearing 
•SwtSJue complaint, adjudged the fingle duty only to be d 
tibe mooeymay And the defendant refufing to repay the ovef toll, 
•naaioiifor plaintiffs fought to recover it, by an aftbn oli Affumi 
r^vcd, tnd which was tried before Graham Barm^ at the 
22^ Jf" affixes for the County ofSomerfet\ and a verdift hav 
pnrtn. Where been fottud for the plaintiff, Jekyllon a former day 

a power u (iven , ^ * i.#it« yet 

tojiifticet tode- tsihed a ruIe to ihewcaufe, why it mould not be let al 

finii,"mi^*Va ^^ ^ nonfuit entered : 

2St dr^ ift. Becaufe the proper remedy in this cafe under 

Bath stft, was by an appeal to the Quarter Seffions. 

adly. If the aftion of /t^/w^/ would lie, ftill not 
dught to have been given purfuant to the direftions 
that aft. 

Lens and-P^//, Serjeants, and Coi/r/;7ry, this day fiieT 
tHtufe. The verdift in this cafe is founded in fubftan 
juftice, and ought not to be diflurbed by either of th 
objeftions^i^Mt is indeed true, that by the ^^xhfeSi 
in sU tiafes, where no particular method of relief 
given, the remedy (hall be by appeal to the Seffioni^ I 
jtfie ioiix Jedhn which refers to every cafe, where i 
Quantity of toll is difputed, fpecially provides for 
prefeiit cafe, namely, by dircfting an application to t 
magiftrates. and from them no appeal is given. 

As to notice, that cannot be neceffary in tjie pref 
cafe, where there is n^ tort, or trefpafs ; no fatisfaft 
could be tendered, nor could any compenfation 
damaged be fought j this aftion is not brought for ft 
ing, diftraining, or doing any thing under this aft j 
^L^le adjudication was, that the colleftor ihg^ld re{l< 
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i&e money he had inrproperly levied ; to recover which 
the adion of uffumfftt is the only available remedy, and 
h Aich aftibn no notice is necelTary, Irvine v. Wilfm and 
mftber {a\ indtVallace v. Smith (^). Befides, the words 
inf thb aft, directing the notice to be given are " for any 
thing ^one in purfuance of the ad/' and the extra toll 
in this cafe, was taken under the General Turnpike ad (^), 
irhicb requires no notice. 

Jehytlj A* Mo&rej and Willldnis^ in fUpport of the rule. 
The claufe ^Ving cognizance to the two juftices, doet 
tet ikj that their adjudication (hall be final ; and as no 
particular t-elief has been appointed in fuch a cafe as the 
jWent by.the aft, the proper remedy muft be by appeal 
to the Sefftoniy under the 4Sih/edion. It has been faid 
by the other fide that the adion of ajfumpftt is the piain- 
tifis' only remedy : are there then no means of enforcing 
a jiiftfce's order ? They might have indifted the man for 
liis difdbedieiice t and the cafe of Lindon v. Hooper (rf) 
IheWs, that, though the money may have been taken 
improperly, yet the aftion oi ajfumpftt will not lie. 

With refj^eft to notice, this action has clearly ema- 
Jated frbm the Bath aft ; by the general aft the extra 
toll is directed to be recovered in the fame manner, as 
the toll (hall be levied and recovered under the local 
aft : the money was in ifaft levied under the Bath aft j 
ind notice therefore ought to have been given. 

Macdonald Chief Baron. This aft is very con^ 
Rlfed. As to the power of the juftices, with regard to 
blls, inasmuch as it concerns paffengers, it is right, and, 
Ithbk, the legiflature intended, that their adjudication 
Ihould be final : It is remarkable that in one claufe, re* 
ipefting the taking materials fgr the ufe of the roads, an 
appeal is exprefsly given ; no fuch appeal is given in this 
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cafe, and it is, therefore, fair to conclude that the 
legiflature did not intend it. But the main ground on 
which I rely, is the utility and wifdom of making the 
adjudication with regard to tolls, which principally 
affefts travellers, immediate and final. As there could 
be no tender of amends or fatisfadion, I do not fee the 
ufe or neceffity of notice in this cafe. 

Thomson Baron. With regard to the ift point, 
namely, appealing to the Quarter Se^onsy if that is the 
proper relief, this aftion will not lie ; but, if I read this 
a£t right, there is no appeal in the prefent cafe j there 
is a particular remedy given, namely, an application to 
two magiftrates. As to notice, this is not an adion for 
any thing done in purfuance of the zGt : the moment the 
two juflices had determined this cafe, and ordered the 
return of the money, this right of aftion accrued, and 
not before. The afl: is not clear, but from the beft 
opinion 1 can form from it, this is not a cafe that re« 
quires notice. 

Graham Baron. This was not intended to be a cafe 
of review at the Quarter Sejfjons ; particular means of 
inveftigating it, being given to two magiftrates. As to 
notice, this is not done in purfuance of the afl: ; this is 
an aflion for receiving money without any authority, 
and very different from the cafe quoted. 

Wood Baron. There are two queftions to be con- 
fiidered: i ft, As to appeal, it is quite clear that, where 
a power is given to juftices of the peace to determine, 
it is final, unlefs an appeal is particularly given ; but 
looking at the appeal claufe, this cafe is, I think, ex- 
prefsly excepted ; there being a particular mode of relief 
appointed in this cafe, and as no method of recovering 
the money, adjudged to be wrongfully taken by the 
coUedor, is given by the ad, therefore the party muft 
apply to his common law remedy. 2dly, As to notice, 

this 
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dus is neither within the letter, or fpirit of the claufe ; the 

giviDg notice generally contemplates tort, or trefpafs ; it 

can never apply, where a fum of money has been ad- a^j o°hlfi 

judged ; the defendant requires no notice ; there can >gainft , 

be no defence, and therefore he does not want time. As 

to the form of the adion, you (hall not try title, or any 

diing of that nature, by an aflion for money had and 

received ; but here there is nothing collateral to be tried ; 

even if the a£t had faid, that the judices fhould decree 

rettitution, I fhould be inclined to think that the a£tioi^ 

for money had and received would lie. 

The rule difcharged. 



Darley v. Singleton. »5«o. 

Friday, jfi May 

IN this cafe a motion was made, on the part of the injanaion grant- 
plaintiff, for an injunfUon to reftrain the defendant to rTftrauTpro. 
from proceeding at^ law againft the plaintiff, upon the ^^^TuS^ 
feveral bonds mentioned in the pleadings, under the «»»« cycumfian- 

r II . n . • cei of the cafe, 

loilowing curcumltances appearing upon the bill and umii the heanas 
aniwer. 

Upon the death of a perfon of the name of Darley ^ in 
the month oi December 1807, the father of the plaintiff 
Succeeded to a real eftate in the county of Tork^ of the 
annual value of ^5000. * This eftate was fettled upon 
the father of the plaintiff for life, remainder to the plain- 
tiff for life, with other limitations over. The plaintiff 
foon after this quitted London, where he had been 
previoufly employed as a writing clerk in an attorney's 
office, and refided with his father in the neighbourhood 
of his eftates till the month of Afril 1 809, when, dif- 

10 agreements 
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sSiO- dgreeikients having taken place betweeti the plaintiff aiio 
^ ' »* ^ his father with refpeft to the m^inslgement of the ptoperty- 
^^1^^ the plaintiff applied to the defendant, who was his father's 
siwottTovk agctot, for the loan of iif loo, and he ilfo applied to him. 
to grant him an annuity o( £100 ftr annum^Aurmg the 
life time of his father. THedefendantaccotdmgly advanced 
to the plaintiff the fum of ^lod, and at the fanie time 
granted him an annuity of j^6o, and in the month of Maj 
following, a further annuity of £46 ; which annuities 
%ere to be paid to him during the life- time of his father^ 
^d no longer ; and the payment of them was fecured 
to the plaintiff, by the bond of the defendant. The plaintifl 
executed to the defendant two bonds dated the 2 2d oJ 
April 1 809, one in the penalty of «&22oo, and the othei 
in the penalty of jSaoop; and a third bond dated the 
I ith day of May 1809, in the penalty of 3^*2400, for the 
purpofe of fecuring to the defendant the payment of the 
feveral futnsof ^loco, £1 100 and ^1200, amounting 
together to 4i?33oo ; being the tJ-eble value of the an- 
nuity of ^100, calculated at ten years purchafe, anc 
three dmes the amount of the fum of ^100, which had 
been previoufly advanced ; which fum of ^3300 was tc 
be paid by the plaintiff, within one month after thi 

death of his father. At the time this tranfa£Uon took 
place the plaintiff was of the age of 34, and his fathei 
of the age of 63 years, and the bill charged^ that. the 
plaintiff's father had, in confequence of the difagreementi 
between them, withdrawn from hiis fon the allowance 
which h£ had previoufly made him: that the plainti£ 
bad no other income than what was allowed him by his 
Others that he was in great pecuniary dillrefs: anci 
that thefe circumftances were known to the defendant. 

The defendant fhited in his anfwer, that he was 
tmacquainted whether in confequence of the dlfagree 
ment dated in the bill, the plaintiff's ^ther had, 01 
h^ notj withdrawn from him his allowance y but he 

admitted 
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admitted) ihat at the time of the above tmUz&oTif the 
phintitf* had informed him that he had no other income, 
ezcq)t fuch as he deriyed from his father ; and he alfo ^i^ 
admitted, that he was informed by the plamtiff, and siwottroit 
ixA he had reafon to believe, that a difagreement 
had taken place between them: and the defendant 
fiuther ftated, that he believed it might be true, that 
the plaintifPs father refufed to make the plaindif 
any allowance, or render him any pecuniary afliftance 
vbtever: and he alfo flated, that he had applied 
tofeveral eftatliflied infurance offices, to afcertam the 
tffoxs upon which money ought to be advanced to the 
plaindflF; and that he was informed that for ^tooo, 
to be advanced to the plaintiflF, ^3000, or nearly that 
fum, ought to be fecured by the plaintiff, to the de- 
fendant, in the event of the plaintiff^s furviving his 
father. 

The bill was filed upon the death of the plaintiff's 
father, upon the ground that the defendant had taken 
an undue advantage of the neceflities of the plaintiff; 
and prayed, that upon payment by the plaintiff to the de* 
fendant of the money a&ually advanced, and interefi^ 
the bonds might be delivered Up to be cancelled ; and 
for an injundion to reftrain proceedings at law, upon 
the bonds, till the hearing of the caufe. 

Dauncey and ThtrnffoUy for the plaintiff, in fuppoit of 
the modon. In this cafe there is great reafon to induct 
the Court to believe, that an undue advantage has been 
taken by the defendant of the neceflities of the plaintiff. ^ 
The defendant was the agent of the plamtifi^s father ; the 
inadequacy .of the confideration, is much greater, thaA 
,in Lord Chefterfield v. Janjfen (^), in \i hich cafe the in- 
fmdion was continued, on the merits, to the hearing ; . 
an&>(hoiigh a Court of equity will not grant relief againft 

{#) % Atl. 301, 

bargainSji 



l8 , " CASES IN THE EXCHEQUBlt. . 

iSxo. . bargains, merely on the ground of inadequacy of coi 

^ - ^ -^ deration, yet the inadequacy itfelf, if very igreat, may 

^J^" fufficient to induce the Court to prefume impofition 

SuioL^TOK. oppreffion. Underbill v. Honvood (/)• Here the plaii 

is 34, and his father 63 years of age ; and there is enoi 

admitted in the anfwer of the defendant, to induce 

Court to grant the injundion till the hearing, in or 

that the cafe may undergo a full inveftigation. 

The Solicitor General^ and Wetherelly for the defends 
There is no circumftance in this cafe to preclude 
defendant from having the benefit of a fair bargain, J 
does any rule exift to prevent lenders from making 
large a profit. The cafe of Lord Chejherjield v. Janjfen 
not been followed, Wharton v. May {£). There is : 
thing in this cafe to ihew that at the time of the tranfadi' 
the plaintiff was not fui juris y nor does it appear that th 
was any delufion pradifed on the part of the defendan 

Daunceyj in reply. A more grofs tranfadion ne 
appeared in a Court of juftice ; the Court will feize 
leaft circumftance of fraud, which they fee conned 
with inadequacy. Here the defendant was the agent 
the plaintiff's father, at the time of the advance of 
mpney ; and it is quite clear that he knew of the plamtil 
embarraffments. 

Thomson Baron (Jji). We are not now deciding 
caufe } the prefent queftion is, whether fufEcient is 
mitted in the anfwer, to induce the Court to grant an 
jundion u^til a full inveftigation has taken place into 
the drcumftances conneded with this tranfadioh. Th 
is a great deal to fatisfy me, that juftice will not be do 
unlefs the cafe undergoes a full enquiry. I think the 
jundion ought to be granted. 

Graham Baron. Notwithftaiiding the age of 

plaintiff, he was- in a fituation, that is proteded b; 

(/) 10 Vef,jun.lo^, {g) 5 Vefijun. 28. 

(i) Jil{fent^ Magdomald. Q B« 
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Court of equity : clearly he was diftrefTed. It is a gene« 18 10. 
ral rule, that inadequacy of confideration is not alone ^ 

fafficient ground for a Court of Equity to fet afide a con- ^u^^ 
tnS ; but if the inadequacy be very great, that alone Si^?o«.«Taw. 
will induce the Court to prefume oppreflion. It is 
befides, material to enquire into the ftate of health of the 
parties, at the time of the tranfaftion ; I think, therefore^ 
theinjun£Kon ought to be granted. 

Wood Baron. I am of the fame opinion : the inade- 
qoacy of price is very great. The plaintiff was clearly 
peceflitou^ } md the defendant the agent of the family. 

The injuQdion granted. 



THE END OF EASTER TERM. 
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lAry aa^ Minor Canons of St. Paul's v. Cric^i;tt. 

A decree m a ^HIS bill W2S filed by the plaintiffs, as parfon and pre 
^te^^td'in prietors of the reftory of 5/. Gregory* Sj in the City c 
JjJ2i,*'rf«y London, to eftablifh their right under the flat. 37 Hen. Mil 
fBUc^ucBc tear. c.i2. to tithe^j at the rate of a/, gd. iu tl^e pounds upo 

the rent of the defendant's premifes j and the point ii 
tended to be raifed by the bill, was, whether the defait 
ant was liable to pay that fum, upon the referred ren 
or upon the real value of the premifes (a). 

To this bill the defendant had pleaded in bar a form 
decree in the Cpurt of Chancery, in fevour of tl 
defendant. 

Leacb and Home^ in fupport pf the plea, contendc 
that as Lord Rofslyn (b) had in a fuit between the far 
parties, in the year 1795, difmiffed the plaintiff -s bi 
that was a complete bar to the prefent. 

The Solicitor Generaly and Wetberell, for the plaintii 
It is true that this bill claims tithes from the year 1 79 
!Birhich is for fome years prior to the fuit in Chancery, b 

{a) VUi jfnirobtu t. £a/l India Companyy 13 Ve/.jun.g. 

12 
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lourts of equity have faid, by analogy to the ftatute of 
ations, that they will not decree an account for more 
fix years preceding the fuit, it is impoifible for us to 
1 for more than the laft fix years# The caufe, there- 
, of this fuit has originated fince the decree in Chan- 
. It is quite clear, that in fuits for tithes, if the 
rt fhould decide in favour oiz,fnodmj the parfbn may 
For the tithes of the year next fubfequent, notwith- 
ling fuch decifion ; the very exiftence of fuch a bill^ 
bill for eftablifhing a modtiSj proves that a depree in 
mmon bill for tithes cannot be 2^ bar to any pro- 
ing for the tithes, that accrue fubfeauent tQ fuch 
ee. 

mb in reply. The cafe of modu^ is merely matter qf 
there is in fuph cafe 1^0 decifion ifpon the law, as in 
decree in Chancery ; this bill in fad feeks for a revi» 
of Lord Ro/slyn*s decree. 

fioMsoN Baron. In the caufe of Coltiru v. Gougbt 
h afterwards went to the Ifoufe of Lords, it was de- 
I, that a plea of a previous decree to account, was 
ar to a bill for eflablifhing a modus. 
ACDONALD Chief Baron^ this day, gave the judgment y 
e Court, and allowed the plea to fo much of the bill, 
)ught an account from the defendants of the tithes, 
red by the decree in Chancery ; but over-ruled it to 
acfa of the bill, as fought an account for the tithes of 
ubfequent years. 
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x8io. 

Tburfday^ 
June ^tb. 

The Court will 
not allo^v an 
•nCwer to be 
taken ofT the 
fie for the pur- 
poTe of aroend- 
in; a clerical 
frrM*, but will 
permit a fupple- 
inental anfwer 
%• be put in. 



Ridley v. Ob££. 

nrHE plaintiff had filed a bill to fet afide a contraft for the 
purchafe of fome premifes ; and the draft of the an- 
fwer ftated the premifes to be worth 5^450, fubjeSt to a 
mortgage^ but when read to the defendant, he faid that 
it ought to be, worth that (urn free from mortgages and 
direfted his Solicitor to alter it accordingly, who inl- 
mediately altered it in one place, but inadvertently neg- 
leQed to alter it throughout the whole anfwer. 

Toller now moved to amend the anfwer, upoa 
.affidavits from the defendant and his folicitor, dating 
the above fafts. 

This the Court was inclined to grant, as it was a 
mere clerical errors but, the Solicitor General, who 
s^ppeared for the plaintiff, having fuggefted the great 
danger that would arife from allowing the anfwer to 
be amended, and faid, that the utmoft the Court had 
ever done in fimilar cafes, was to allow the defendant 
to put in a fupplemental an-fwer. 

The Court allowed the defendant to put in a fupple* 
mental anfwer, explaining the miftaket 



Af^Tfistb, The King v. Dawson. 

Jiuie Jtb. 

A plea to in J^^^ ^'^ iuquifition founded on an extent in aid, and 
S'^h'f executed on the 9th day of January 1809, the 

i^rfedawu ^^^^^^^^^ ^^ found indebted to Jofepb Cromwe/l (the 

drawn upon 

hhn by the original debtor, and which did not become due till the day after the inquifition wis taken, 
it good, although the defendant haU refufed pa) aicui, and the original debtor to the Crown had bccnob 
li|ed to take it up. 

^ . origina 
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ttfgmal debtor to the Crown) in the fum of if 379 for 
pods fold add delivered ; the defendant pleaded nil 
dAct as to part ; and as to the remainder, (^1.99* i8x.) ^aina^ 
Bat Jofifb Cromwell^ previous to the taking of the i>^«^»oif. 
inqoifition (the 7th of November 1 808), made a bill of 
nchange at two months date for that fum, which the 
Uendant accepted, that Jofepb Cromwell afterwards 
eodcufed the faid bill of^ exchange over to the houfe of 
J^epb Scott and Co. to whom the defendant was, and is 
fiiUe.— *The replicaticHi ftated, that the bill was pre- 
temedwhen due, to the defendant, who refufed pay^ 
&eB^ when it wa^ returned to Jofepb Cromwell^ who 
vas obliged to take it up.— To this there was a fpecial 
demttrrer, that it did not traverfe, but ftated matters 
inunaterial, as the inquifition was executed before the 
1)31 became due, and at that time the bill could not 
brvebeen taken up by Jofepb Cromwell. 

EJ^mqffe in fupport of the demurrer. The only quef* 
don fimr the confideration of the Court b, whether on 
the day the inquifition was executed (the 9th of January 
1809) the defendant was indebted to Jofepb Cromwell^ in 
die amount found ; and it is quite clear that he was not» 
inafniuch as the bill did not become due till the day 
ifter the extent iflued ; and at the time in queftion, 
&0// and Co. were the holders of it. This point is fet at 
left by the cale of Kearjlake v. Morgan {a\ and the 
King V. Copeland (Jji). 

Dampier^ for the Crown, admitted that if the prefent 

cafe was exadUy fimilar to that of Kearjlake add Mor^- 

|tf]ii he fhould not be able to fupport the replication ; 

iot the bill there was in the hands of the indorfee, 

' irtuch it was not in the prefent cafe. This is perfectly 

(«} 5 T. R» 513. " {V) The pleadings in this cafe, and in the 
ciie of the Kimg ▼• Cujl (in which the queftion raifed was nearly 
fadtr to the pfeCnit), are to be found in the Appendix to the Ri" 
ttrtvfihi Cafe of Tin JGag v. Behh amd others, 

D analogous 
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analogous to the cafe of bankrupts j where, though i 
bill becomes due after the bankruptcy, the hok 
'^iink"* would be permitted to prove his debt. I'he drawinj 
bill conftitutes a debt payable infuiuro^ and if the \ 
fails, the debt has relation back to the date of the bill. 

Macdonald, Chief Baron^ this day gave thejud 
ment of the Court. On the day of taking the inquifitic 
no aftion could have been maintained by Cronrn 
Sgainft the defendant upon this bill of exchange ; t 
bill was at that time out of Cromwell^ and Scott alone h 
any intereft in it ; there was in faft at that time, 
right of aftion againft any perfon. If the defends 
fhould be liable in this cafe, then would he be twi 
liable ; for' it cannot be contended, that the acciden 
holder of the bill, who knows nothing of this inqui 
tion, would be (hut out by the extent. As to the ar 
logy with cafes of bankrupts, there the right or 
accrues, after the bill becomes due. This cafe h 
within the principle of the King v. Bebb which we ha 

fo lately decided. 

The demurrer allowe 



day. The Kikg r. Smith. 

•vie roll, nrillS cafe had been twice argued by Abbott and S« 

^- "br to th^ JL 

• wi;i roc jeant Williams for the Crown, and by Dampicr a 

: toHotht Daunccy for the defendant. 
r^hlfsi? Macdonald, Chief Baron^ this day gave the ju< 
ment of the Court. This cafe arifes upon an exte 
and an inquifition tsken as the ground of that exter 
The material fafts which are found by the inqiufit: 
are thefe : That Colonel John Henry Loft was, on 
26th day of January^ in the 37th year of the King's reij 

indeb 
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indebted to the Sling in the fum of ^26,320. 19/. 6d. 18 10. 
being fo much of the King's money received by the faid ^- - '-' 
hbn Henry Lofu from the paymafter-general of the againfi 
fwces, for the King's ufe, on account, and for the pur- smr*. 
pofes of his, the faid John Henry Loft\ late levy ; no 
part whereof had been applied by him for that purpofe ; 
and that it ftill remains unpaid to the King. The jury 
were therefore direded to enquire what lands and tene- 
ments he had, and of what yearly value, on the 26th 
of hnuary^ in the 37th year of the King's reign, or at 
8&y time fmce. 

The inquiiition found, that at the time of taking that 
oquifition, he was poffefTed of certain goods and chat- 
teby which are all enumerated ; they further fay, that 
thefiud John Henry Loft was on the 29th of November 
1797, ^"^^ before the 4th of September 1799* feifed of 
certain lands, which are there defcribed. 

To this there is a plea put in, the material part of 
which is this,: The defendant Margaret Jofepha Smith 
fays, that before the return of a certain inquifition, 
Cdmel John Henry Loft nev^er was found to be a debtor 
or accountant to the King on record, nor was he, be- 
fore that time, a debtor or accountant to our Lord the 
King on record : that LordMoira was feifed of and in 
the lame premifes, in trull for the faid John Henry Loft ; 
that one William Bowman was entitled to the equity of 
redemption, in truft for the faid John Henry Loft^ and 
that by leafe and relcafe of the ift and 2d of June 1803 • 
Urd Moiraj William Bowman^ and John Henry Loft^ ia 
confideration of -€9,500 paid to the faid John Henry 
Lrfi by Jofeph Benjamin Smithy granted, bargained, and 
fold thofe premifes to Jofeph Benjamin Smithy the father 
of the prefent defendant ; that the faid Jofeph Benja^ 
,min had not at the time of making thefe indentures, 
or either of them, any notice that the faid John 
Henry Ltft wns a debtor, to the King; and that th^ 

D a ial9 
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18 TO. fale proceeded upon a bond Jide full and adequate con- 
^ ~ -^ fideration, and not from any fraud, deception, or covin 

d^inft''^ whatfoever, nor was the faid Jofeph Benjamin Smith m 
this tranfadion, or any part thereof, privy or confent- 
ing to defraud the King's Majefty. This is the fubftance 
of the plea, to which a demurrer was put in. 

The queftion, which arifes upon thefe pleadings, was 
ftated iairly and explicitly to be, whether a (imple con- 
trad debt is fuch a lien or charge upon the eftate of the 
King's debtor, as fhall bind his lands in the hands of his 
affignee for a valuable confideration, without notice, and 
without fraud } the debt not having been recorded till 
after the conveyance. The cafe was refted upon the part 
of the crown principally upon authority^ and that au^ 
thority but fcanty, and when looked into, refting chiefly 
upon what is to be found in the 50th Afftze^ and what 
was faid by Gerafd^ when Attorney Generaly in the cafe 
of Mines {a\ to have been determined in Sir Willim 
Seyntlot^s cafe^ not long before that time. With refpeft 
Co the cafe itfelf, every one muft feel the hardfhip of it; 
that Indeed is not for our confideration ; but when thefe 
cafes, which have been relied upon, come to be ex- 
amined, I think it will appear that they have not the 
waght which at firfl fight they might feem entitled to. 

In the cafe in 50th AJfize {V) it was found by an Inqmjt 
of Office^ which was returned into Chancery ^ that one R(h 
heri Geine hzd received certain fumsof moneyof SirHugb 
Ve/penceTywho was attainted, (his attainder therefore muft 
appear upon the record, and this was money, which by 
virtue of the attainder vetted in the Crown Q and the faid 
Robert Geine was feifed of lands, after he became a 
debtor to the King, namely, of fome in fee fimple and 
fome by purchafe, for a term of thirty years, of which 
term full eighteen years were to come j and that A. de H. 

(a) Plowdcn 31a. (b) 50 Afs. p. 324, pi. 5. 

was 
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was tenant of parcel of this land, and John Sirelt was 
tenant of another parcel^ and Egeftn^ the wife of Robert 
Getne, was tenant of the land for a term of years ; and '^^L^^ 
upon this office, ay2:ir^yari/2^ went againfl: A. de H. John smith. 
S/wV, and Egejin^ the wife of Robert Geine ; A* de //• 
made defauk \ and then one came, and faid, that he who 
made defauk had only a term for life, that the reverfion 
belonged to him, and he prayed to be received ; but 
he was not received ; and the reafon given, was that 
Iu8 plea was a bad one, becaufe no freehold was de- 
omded $ but the lands were to remain in the King's 
hnds qtioufque l^c. With refpeA to the wife, (he pleaded 
I joint purchafe with her hufband ; that too was over- 
niled, * as the purchafe was made after the coverturet 
and it wte faid, it was always the chattel of the baron ; 
and Lord Coke^ in mentioning that cafe in the 8th Re* 
/AT/ in FleetwowTs cafe^ fays: ^' Execution was fued againft 
^ the wife, for it was the aft of the hufband, and he 
^ had power of the term at the time of his death ; and 
^ the wife came to it without valuable confideration, 
^' and quodammodo continued the intereft of the huf- 
^ band." In this cafe therefore, we fee, that the reafon^ 
why thefe were overruled, the latter particularly, was» 
that this term was flill confidered as having been in the 
hufband, during the time he was alive; and that his 
wife came to it without valuable confideration, and 
fiadammodo continued in k the interefl of her huf- 
band. We fhall fee, by and by, how far that cafe can 
fupport the very extenfive propofition, laid down by 
Gerardy as having been decided in the cafe of Sir William 
Sejtttloa. 

The next authority, which is relied upon, is in fstz* 
berbert {i^ Now that was the cafe of a public coUedor of 
the tolls oif a Ferry, belonging to the Crown ; and I beUeve 

(c) F< N. B. 598. Je IJcH^titate Nom'mis. 
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1810. there can be no doubt, but that of fuch a perfon, aj 
Tb«KiNo ^h*^^ ^'^^ l^nd is bound, if he is feifed of it while he is 

Smith ^^ ^^^ ^^^^ ^™^ ^ debtor of the King : That is very 
diftinguifhable from the prefent cafe : He was there 
a debtor under a commiflion, a writ is iffued calling 
upon the Barons of the Exchequer to difcharge the 
perfon fuing for that writ, if he proves to 'be a wrong 
man, and a new writ is directed to go out againft the 
right man, or his executors or terre-tenants : this is 
diftinguifhable from the prefent cafe in thefe refpeSs, 
that the debtor was a coileaor of tolls, and that that 
cafe arofe by the King's commiffion. 

The next cafe is that of de Chirton in the 4th of Pbillf 
and Mary (d\ which is this : One Walter de Chirton^ 
ibe Kin^^s cujlomer^ had purchafed certain lands with the 
King's money, and by covin had caufed the vendor to 
enfegff his friends in fee, to defraud the King of hi^ 
duties for cuftoms : there is no queftion therefore, that 
he was a colle£tor of the cuftoms and a public of&cen 
The inquifition found that he had purchafed lands with 
the King's money, and caufed the vendor to enfeoff \k 
friendis in fee, to defraud the King, and neverthelefs took 
the iffues and profits of the land to his own ufe ; and 
thofe lands by inquifition were returned with the values^ 
into the Exchequer, and there by judgment were feized 
inrc the King's hands, quoufque ^c. and yet the eftati 
of -iiv !nTi.! v/as never in him ; he was a public receive! 
of cultoms, and this was a truft for his own benefit; 
and it was confidered as a fraud for thefq reafons ; there* 
fore, the lands were held bound there. 

id) Thii cafe and the n(?xt, although placed in Dyer, among th 
caf's of the 4th and 5th of Phirtp and Mary^ are in fafl much eat 
iicr, and even prior to the 50th AfDze, the one being Trin. tcnr 
::4 Edw. 3. Rot. 4, and the other Mich, term, 24 Edw. 3. Rot. 1 1 

I 
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In the fame year came FavePs cafe. He was a coir iSic. 
klor offfteenihs ; he aliened his lands when in eictremis \ 
and died without heir, or executor ; and procefs went w^ii i* 
againft the terre-tenants ; it feems that was confidered ^'**^^ 
as a cafe of feme difficulty, notwithftanding the paU 
pable fraud which is obfervable in it ; as it was confu 
dered by the Chancellor and Jujiices of either Benchy 
cotwithflanding that he was a public colleftor of the 
revenue. With refpecl to this cafe of Favell the col- 
kSofj Lord Coke^ in Ford and Sheldon^ s cafe {e\ fays, 
that fraud was the ground of the determination. 

The next cafe, and that which was mainly relied on» 
is the cafe of Sir William Scyntloo ; and it is in this, that 
we are to lock for thepropofition which is laid down by 
Cerard. The cafe of Sir William Seyntloo is clearly 
though fhortly reported by Dyer (/). The cafe being 
very (hort, I will read it, in his own words : " Sir Wil^ 
* Ham Seyntloo Knight, Captain of the Guard, and his, 
" wife, late the wife of Sir William Cavendifh Knight, 
" ireafurer of the houfchold, by patent, rriade by King 
" Henry the Eighth, for the term of his life, were 
" brought into the Epcchequer by procefs. to account for . 
** the arrears due to the Queen from his office, froni 
" the day of the date of the letters patent*'— we find 
therefore that Sir William Cavendifh was public treafurer 
of the houfehold, by patent made by Henry the Eighth— 
" until the day of his death, which amounted, as it is faid, 
" to ^5,000, becaufe they were returned terre-tenants ii> 
" the right of the wife of certain land, which was Sir 
" William Qavendijh\ (fince the patent) to himfelf alone, 
" and of which he made conveyance, fmce the mar-t 
" riage, to himfelf and his wife jointly, for her jointure, 
** and to his heirs ; bocaufe it was returned by the flieriflf 
*' into the Exchequer, that there were no executors nor 

(r) la Rep. X. U) Pyer R^P. aa4,4. 
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« 

181a. << admfniftrators of the faid Sir William Cavendijb ; and 
- *^ the faid Sir William Seyniloo and his wife had demnr* 
a'jtaiilft** *• red in law with the Queen's Exchequer, whether they 
5MITB. ' «r ^gyg accountable in this cafe or not,"---they are called 
upon to account as terre-tenants of the land — ** be* 
^* caufe they are not privy to his reckonings \ and no 
<^ judgment was given againft Cavendijh^ in his life-time^ 
^^ of any debt on the account of his office, fo that his 
<^ land fhpuld be charged &c." They alfo fet up this 
jointure, and fet it up with fuccefs, for that was made 
* before Sir William Cavendijb became indebted, and 
therefore thefe lands were difcharged, and no pro- 
ceeding was had againft them : r-- he goes on to lay, 
and great fearch for precedents has been made for 
the cafe, of which delivery has been made to the 
•* Jujiices of both Benches ^ for the Barons would not re- 
^^ folye the cafe, being fo great a queftion and doubt, 
without their advice and opinion. And this term the 
argument of the cafe was appointed by the conunand 
of the Queen, by all Judges and Barons, oi the Ext 
chequer. But note that judgment is given in this 
<< cafe aforefaid by the Barons^ that of fuch lands as Sir 
^^ William Cavendijb firft purchafed to himfelf and hisi 
^^ faid wife, and the heirs of Sir WiUiam^ which was in 
^< effed the fubftance of all the lands of Sir William 
^^ Seyntloo and his wife, they are ^ifcharged from ac- 
^^ counting as to that* ^ote this, for the debt accrued 
^^ after the faid jointure made ; and in Hilary term nex( 
«^ they pleaded the Queen's pardon ;*' and it was after- 
wards made up. Such is the account of the cafe as 
given by Dyer. 

By this cafe then, it appears that Sir Willi^ Ca^enMJh 
was a known public officer ^^ accountable for his dilburfe- 
ments of the King's money, and it was doubted whether,, 
even in fuch a cafe, procefs could go againft the terrcr 

t^nants^ 
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MMSj in the cafe of a debt, due from a public officer; i8zo. 
and it will be feen by and by, that that was the only doubt, - ~ ~ -^ 
viuch there was in the cafe. Great ftrefs was laid upon ^3*^^'^ ** 
^ cafe by the Attorney General^ arguendo in the cafe of smith. 
Mmes in Piowden^ for he fays, a vad multitude of cafes 
weiie upon fearch into records laid before the Barons 
and twelve Judges^ and that it appeared from many pre- 
cedents, ^^ that if any one is accountant to the King, or 
** if any money or goods, or chattels perfonal, of the 
•* King, come to the hands of any fubjed by matter of 
^ record, or by matter in fait^ the land of fuch fubjed 
discharged therewith, and liable to the feizure of the 
^ King, into wbatfoever hands it comes afterwards, be 
** it by defcent, or purchafe, or otherwife :'' he main- 
tains that the records produced of that cafe vouched that 
propofition \ it will be feen by and by, that there was no 
fuch propofition in the cafe ; and it was merely a dry 
qudtion, whether in any cafe the terre-tenants could be 
brought in; I fhall read a part of the record itfelf 
by and by ; but this Gerard ftates arguendo as having 
appeared from a variety of records. Now it is remark- 
able that Dyer^ who reports this very cafe, and mentions 
this produdion of precedents, does not mention that fo 
UDiverfal an inference was drawn, or could be drawn 
from them, as that which G^r^r J reprefents; he only 
confiders them as having fupported the general propofi- 
tion, that terre-tenants riiay, in fome cafes, be brought 
in. Lord Coke J in feveral inflances cites this cafe of Seyntloo^ 
but there are none, in which he lays down fo large a 
propofition, as that laid down by Gerard } and one fhould 
think a propofition fo comprehenfive, which would have 
fet all future cafes at refl, he would have referred to, if 
that cafe would in fad have borne it out : The largefl 
propofition Lord Coke lays down is in Sir Gerard Fleet- 
woqd*^ cafe (jg)^ where it was refohed, that a bond fide 

U) 8 Rep. 171. 
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1810. lale of a Icafe fhould bind the King, and what he faysi 
in thefe terms : that the freehold or iniieritance whicl 
a debtor has at the time of the judgment, are bound ii 

Smith. ^Jj^ ^j^f^ ^f j^ common pcrfon, and from the time ont 

becomes the King's debtor : Now he does not mentioi 
what fpecies of debtor : that is true in many ways, ij 
which a perfon becomes the King's debtor, but he doe 
not diftmguifii it, ahhough there he had an opportunit] 
of adverting to the doctrine, which is fcated by Gcran 
to have been adopted by the Court, in the cafe of Scyntho 
if any fuch dodtrine had been affented to by the Court 
here debtor is menlioned in general terms, but as h( 
refers, when he mentions it to Cavendijh^s cafe, it ii 
reafonablc to fuppofe he meant fuch a debtor as Caven^ 
dijl^ was, who was himfelf a public officer. 

In Sir Edward Cokeys cafe (i), the Judges went fullj 
into all the cafes, to fliew the general extent of the King's 
prerogative to recover all the King's debts : Dodder id^t 
' mentions the cafe of Seyniloo ; but neither he, nor any 
other of the Judges^ adverts to any fuch doftrine as thai 
laid down by Gerard \ and Plowden^s book had been 
publiflied before ihat time r It is true the cafe of Scynih 
idid not bear immediately upon that of Sir Edward Coke\ 
imqueftionably not ; the qucftion there was rcfpcding 
the power of revoking ufes retained in thfe hands of the 
alienor himfelf, he having become the King's debtoi 
after the alienation ; but as a great number of cafes it 
the fame predicament are cited there, which are noi 
immediately ;ipplicable, and among them, all the cafei 
cited in this, argument ; and even Porter^s cafe (1) i^ 
inentipned, as a notable cafe, one would have thought 
if Cerard^s doctrine was generally received, it woulc 
have been mentioned^ when they reded much upon th( 
dodrine of the King's prerogative. They went into thi 

(i) Godb. Rep. 290. (i) Mich. Term, 30 Edw. 3. rot. (5. 
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whole learning of .the cafe, and it is a remarkable thing 
that they (hould not have mentioned that, which would 
lave fettled that and every other cafe. Porter* f cafe (^k) was 
ik : Porter was employed in the Mint ; and his office "^^^iif u- 
iras to deliver out the coin for fuch bullion as was 
irought to be coined ; he pocketed this, and the King 
ifds und^r the neeeffity of paying it ; but it was laid 
bwn that becaufe Jofjfi Walweyen and Richard Piccard 
kxeruni ct prafcntavertint didum WiUiavi Porter in ojjir 
ium illud tanquam Jufficicntcm^ that therefore they were 
fiable to make good the lofs. Now when they were comr 
menting upon a cafe of that kind, and calling it a nota- 
ble cafe, it is wonderful if that, which was faid by G^- 
xord to have paffed in Seyntloo's cafe, had pafll^d, that 
theyfhould not have adverted to fomcthing fo extremely 
aq)licit, and fo very general as that was. 

I have feen the record itfelf in the cafe of Seyntho : 
it is written in an extremely bad hand, and ii is very 
difficult'to be read ; but it concludes at laft, by bringing 
the matter to a point. The queftjon was, whether ns 
tirre-tehants they could be brought in : It fays, *' that 
" a vaft multitude of records were got together^ and 
?* they were fubmitted to the King's ferjcant, his attor* 
*' ney general^ and other his learned counfel, and at the 
" fame time fubmitted to the counfel on the other fide. 
" and the whole ^unount is, that there were a variety of 
?* precedents to (hew that icf^re-tenant^ generally after 
" the death of the debtor of the King, had been brought 
** m to render an account;'* and the record concludes 
»ith faying at the end, " that the f^me (hall be taken 
^oiWiJ/iam Seyntloo, and he be quit qpcn paying the 
"fame." There is not a fyllable here, which maintains 
Gerard^'H propofition, which is, that if ever the Kang'$ 

(k) Tbis and De Chirion's cafe are both cited very fully in thct 
Earl of Devon/hirs^% cafe, 5 Rep. 92. 
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t8(o. money ihall, in any way, come into the hands of an; 

^ " - " "-^ fubjed, by matter of record, or by matter in "faiU th 

"^tgamir ^«d of f"ch fubjeft is charged therewith, and liabk t 

kMiTH. iiig feizure of the King, into whatfoever hands it com€ 
afterwards, be it by defcent or purchafe, or otherwifi 
No man reading this record could poflibly coUe£l froi 
it, fo very extenfive a propofition as that ; and this i 
very ftrong to fhew^ that Gerard in arguing, had ovei 
ilated that, which really did pafs in court. 

Now if Gerard*s dodrine be founded in the conmiofl 
law, it is difEcuIt to conceive, that they who penned th 
Jiatuie ^the 33d of H. 8. c^ 39. ihould not have bea 
aware of it. If, before the flatute, debts of all defcriptions 
whether on fimple contract or fpecialty, might be recoverec 
upon a commiffion of extent, where was the advantage oi 
placing them upon the fame footing as a ftatute ftaple i 
What could be the ufe of doing it ? If an unrecorded 
debt by (imple contra£t bound the land, where was the ne< 
ceffity of enacting, that debts due to the King by judg« 
ment, recognizance, obligation or other fpecialty, bound 
the lands of a man in the'^hand of a purchafer ? Certainly 
Jenkins^ as far as his authority goes, fays the lands are 
not bound in the hands of the alienee, bond fide. The 
Jiatuie ^ the 33d of H. 8. comprifes only debtors upon 
judgment, recognizance* obligation, and fpecialty, and 
the jiatufe of the 13th of Eliz. c.4. puts the debts due 
fFoni the feveral perfons named in the Jirfi fediotit oi 
the fame footing as thofe named in the Jiatuie of H. 8* 

Thejlaiuie of the lyihoi Elizabeth is not that, upot 
which this proceeding is founded ; it is founded upon th< 
common law ; but ftill it was properly adverted to a 
declaring, what the common law was ; and I take th< 
Jiatute of the 1 3th of Elizabeth to have beeh intended Xi 
bring together, as a fort of fingle code, the law as it wa 
upon the fubjeft ; and as it was thought fitting it fhouh 
be, with fome additions and feme ameadments, Thejiaiut 
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fftbe 1 3th oi Elizabeth J in xhejirjifeilionj has this enume^ 18 lo. 
ndoQ : *' It b declared and enaded, that all lands, tene- ^ ' ^" " ^ 
^ mentSy profits, commodities, and hereditaments, which '^g,i^^^ 
"any treafurer or receiver in, or belonging to, any of the s^n «. 
^ Queen's Majefty's courts of exchequer, wards, and 
'^lireries, or dutchy of Lancafter, treafurer of the 
^ chamber, cofferer of the houfehold, to the Queen's 
**Majefty, her heirs or fucceiTors, treafurer for the 
"ware, treafurer of any fort, town, or caftle, where 
" any garrifon is, or ihall be kept, treafurer of the 
"admiralty or navy; treafurer or other perfon ac- 
* countable to the Queen's Majefty, her heirs or 
" facceflbrs, for any office or charge of, or within the 
\ "mint; treafurer or receiver of any fums of money, 
i " impreft or otherwife,'* upon which words ftrefs was 
hid, ** for the ufe of the Queen's Majefty, her heirs or 
" fucceflbrs ; or for provifions of viftual, for the forti- 
^ fications, buildings, or works ; or for any other provi- 
" ficms to be ufed in any of the offices of the Queen^s 
"Blajefty's ordnance and artillery, armory, wardrobe, 
"tents, and pavilions or revels, cuftomer, colledor, 
" farmer of cuftoms, fubfidies, impofts, or other duties, 
" within any port of the realm ; coUedor of the tenths 
" of the clergy, coUedkor of any fubfidy or fifteenth, 
"receiver general of the revenues of any coimty 
"pr counties, anfwerable in the receipt of the ez- 
" diequer, or in the court of wards and liveriesj or the 
"dntchy of Lancafter, clerk to the hamper, now hath, 
*' or at any time hereafter filiall have, within the time, 
^wbilft he or they, or any of them, fliall remain ac« 
c* countable, ihall for the payment and fatisfa£tion unto 
" the Queen's Majefty, her heirs and fucceflbrs, of his, 
^ or their arrearages at any time hereafter, to be lawfully, 
^according to the laws of this realm, adjudged and 
** determined upon his or their account (all his d^ie and 
^^ reafonable petitions being allowed), be liable to the 
^ payment thereof^ and be put and had in execution 
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** for the payment of fuch arrearages or debts to be fo 
^^ adjudged and determined, upon any fuch treafurer^ 
ag^ini^ <« receiver, &c.*' All the perfons referred to here are, 
either public ofBcers or they are public colle£):ors^ and 
their lands are to be fold, after they (hall be adjudged to 
be in arrear to the Queen's Majefty c Thejiftb fedion 
provides for the fale of lands which were fraudulently 
conveyed by them : Now this aft having paifed only a 
few years after the difcuflion of Sir William Seyntloo's cafe 
(which probably was the occafion of this aft having been 
made), it feems that this aft intended to fpecify in the 
firjl fedlioriy all perfons employed in the receipt or dif- 
burfement of fuch treafure, as the known public officet 
or colleftor of the King's money. The prefent proceed- 
ing is not indeed grounded on this aft, but on the com- 
mon law ; yet I think fome light may be derived from 
it, as it was made fo foon after the cafe of Seyniloo ; one 
(hould think if that had pafled in the cafe of Cavcndijb^ 
which Gerard mentions, that this aft would have had 
a very different fhape indeed. I myfelf am difpofed to 
think that it was intended by this aft to defcrib^i 
and in a confiderable degree, to fpecify with feme 
precifion, the perfons, whofe lands fhould be bound 
on their becoming debtors to the king; whereas 
if Ge'rartTs propolition be true, it would have beet 
enough to have faid, that in the cafe of all perfons, intc 
whofe hands the King's money or goods (hall come, if 
any way, be it enafted, &c. it would have been fhort tc 
have dated Gerard*s propofition as the law, and thet 
to have followed it up with the different provifion^ 
have mentioned. This enumeration confifts of knowi 
public officers and colleftors of the King's money fo 
public fervice, except in the inftance of thefe wordj 
which were a good deal relied upon in the argument 
*' treafurer . or receiver of fums of money impreft o 
" otherwife." It was argued, and ftrongly argued, thf 
the debtor in the prefent cafe was a receiver by inipivfl 

No\« 
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Now, I think, that in that aft of parliament '* receiver « 

"and coUeftor*^ have fpecificand appropriate meanings ; r. . _r 

md they do not mean any man who gets the Kings ^^awinft'' 

money into his hands. To be fure it is a general ex- s»«*t«. 

preffion, ** a receiver by impreft.** Thefe general 

vords are introduced into the aft, after having enume- 

nted fuperior treafurer or receiver ; but there might be 

other inferior treafurers then, as there have been fince^ 

fuch as treafurer of Greenwich and Ch:!fea HofpitaU^ 

and therefore the words are properly mtroduced into 

tic aft, becaufe there were and might be others, befides 

liofe enumerated ; and recevier of money by impreft 

for the ufe of the Queen, might be ufed in the fame 

vay as colleftor was, namely, a public receiver. We 

find the receiver is coupled with the treafurer, and 

both, it ihould feem, have the meaning of public trea- 

furer, and that perfon is not dignified with the name of 

a recdver, who is merely a perfon, into whofe hands the 

King's money may come. All commiffarics who attend 

the army, all navy agents, and a variety of perfons, 

receive the King's money, and therefore may be faid to s 

be receivers by impreft within this aft ; they are receivers 

in the proper fenfe of that word, as it fhould feem to 

be ufed in this place; I conceive, therefore, that the 

general words, treafurer and receiver by impreft, mean 

treafurer and receiver of the fame public nature with 

thofe, more particularly defcribed in the aft ; and fuch 

perfons only I take to be intended to be confidered as 

bound by this aft, as if by ftatute ftaple j and not thofe 

who may cafually receive fome of the King's money 

into their hands, not as known public officers. 

If an individual holding no office, known to the pub- 
fic to be an accountable office, (hall cafually receive part 
of the King's treafure^ and thereby bind his land in the 
hands of a bond Jide purchafer, without notice, let us fee 
vhat muft be the confequences. There muft be an uni- 
Terial fufptdou of all titles^ becaufe it will be impoifible 

to 
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1810. to difcover who are the perfons that may have privately 

*^TbekjNo~' 8^^ ^^ King's money mto their hands } take, for m* 
•sainft fiance^ the head of fecret fervice money ; that is an 
expenditure known and acknowledged in this and every 
other country ; it is bound by a£t of parliament with 
refped to the extent of the fum fo ufed^ and it is iD- 
tended^ from the nature of the thing, that it ihould not 
be known to whom it is paid ; yet, by the argument be« • 
ing carried to any perfon receiving the money of the 
)Cing, if a perfon, who has received any fecret fervice 
money, negledbs to take the oath as to true and faithful 
expenditure, directed by the ad, and fliall have fold h» 
land after the imprefs made, the purchaTer muft lofe hb 
land and the purchafe* money : This is, I admits an 
extreme cafe, and might perhaps, upon argument, be 
fomewhat diftinguifhable from the cafe before us } but 
ftill the argument would go to this length. However 
in hOtf ev^ry advance to private individuals for ocau 
fional purpofes (fuch individuals not being held out to 
the public as filling fituadons notorioufly accountable) 
is much in the nature of fecret fervice money, as far as 
the mode and manner of ifluing the money goes ; it k 
equally unknown to the publici but different merely in 
the manner of accounting ; in one cafe the debt being 
difcharged by the oath of the receiver, in the other by 
a regular difcharge before the auditors; but in their 
origin each is equally unknown to the public : incum* 
brances by mortgage or by judgment, upon lands, ex- 
pofed to fale, may by ordinary diligence, in conmioo 
cafes, be difcovered; but who can difcover, that an 
individual in no oftenfible charader, may many years 
ago have had the King's money flipped into his handsj 
for a temporary purpofe, and for a fpecific purpofe, or 
for fecret fervice. 

Had the law been underftood in the manner contended 
for by the crown, how does it happen,^ that we fliould 

not, from Gerard's time to this^ have had conflant in- 

« (lances. 
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fbnces of its bdng afted upon ; if that extenfive pro* 1810. 

pofition could be fupported ; that in confequence of any ^ "'"^ " ^ 

mn, offi<;kl or not^ touching public money» into what* ^gail,a * 

{berer bands his hnds come, by defcent, purchafe or ^^^^ h. 

o&erwife, they remain liable ; -it might have been 

expeded that the crown would have conftantly enforced 

its rights ; and that the public would not have been 

ibrtled by the vaft extent of the proportion in this cafe ; 

ftat propofidon hatn'ng flept from GerartTs rime to this : 

le find DO adoption of it in any text book } we find 

the queftion raifed, whether the terre-tenants could be 

tmght in» which was precifely the point in that cafe ; 

but in no text book has the great and extenfive propo- 

fitkm of Gerard been adopted, in words or in fubftance ; 

aUiough, if that propofidon had been underflood in 

Wifimin/ier Hall to be law, we fhould fo have had ic« 

The authority to be fure is a refpedlable one ; but it is 

the authority of a perfon arguing for the crown, and it 

isreafonable to infer, that Gerard ftated this propo* 

fition, greatly beyond what was affented to by the courts 

b the cafe referred to. 

The only remaining authority, is what was faid by 
lord Chief Baron Parker, in The King v. Curtis (a). 
There were two writs of diem claujit extremum iflued in 
that cafe, one on the land, the odier on the goods ; 
with refped to that which affe£ted the land, it was ob- 
jefted to it, that the fimple contrail debt of the crown 
dul not bind from the death of the debtor. Lord Chief 
Barm Parker did not fay any more about it,- than 
that there was cited on the part of the crown the cafe 
of Sir William Sejntloo ; but he declined giving any opi- 
nion;' he laid the matter of objefiion might be pleaded, 
nd fo he would fay nothing about it. Now barely 
bying that it was cited, and exprefUng no more appro* 
badm of tt| affords very little inference ; but I really 

{0) Parker'i Rep. 95, 

£ fliould 
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i8ig. fhould have thought it would have been no great tratl£- 
^ " ■ - — ^ greffion of that extreme prudence^ which always pre- 
*'^^«^ft'^ vented that very learned man from giving a prematuiv 
bmiH. opinion, (if it had been law, for two hundred yeafs 
before he was fitting in this chair,) if he had fatd, why 
** Gerard folemnly declared fuch to have been eftlA- 
<< lifhod to be the law in the cafe of Sir WilHam Sejm^ . 
^^ loo :'^ and I fiiould have thought he would have done 
fo, if it had been a notorious propofition ; there is no 
difficulty in conflruing the propofition ; it is as plain ts 
words can make it ; and if it had been the law for - 
two centuries, one fhould not have charged him wiA 
rafhnefs in faying, ** you are precluded from argumf ^ 
•* it ; here is a plain cafe which has decided the point." -^ 
Upon the whole we are of opinion, that, there beh^ *-i 
in this cafe a purchafe of land, for a valuable confide* 
fation, without notice, and without fraud, or covin, 1^ 
f the ancefior of the prefent defendant, from a fim^ 

contrafl debtor of the King, the lands are not bound 
by fuch fimple contrad debt; and confequently tbit 
judgment muft be for the defendant. 

Judgment for the defendant 



S4me day, The KiNG V. Sanderson and Another* 

agrbft'onepm-' TTHIS cafe came on to be argued upon a demorrer m 
«n o^^^r ^ P'^/^ "^ extent, and the point for the decifion tf 

the ftparatt inte- thc Court was, whether the Crown could, for the ddA j 
and'uiat^^^bir to of one partner, take out of the hands of the aflignees of aB ' 
dtl,r""^^ the partners, the fhare of that one ; the whole being ia- 

fufficient to difcharge the partnerfhip debts. 

The following fads were admitted, namely : . Thai 
an a£b of bankruptcy had been committed by the part' 
ners previouily to the tejie of the writ of extent (^Jun$ 

the 
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Stfa, 1806); that the commiffion of bankruptqr» 
le afBgnment of the partnerfliip effeSts to the de« 
lants, were fubfequent to the te/ie of the extent, '^^ ^* 
ior to the inquifition^ the commiffion being dated SANDiAtoN 
lie i9th> the affignment July the 5th, and the Anothw. 
ition jiugu/i the 1 2th, The te^e of the fcire facias 
ie4th oi February 1807. I^ ^^^ alfo admitted 
le debts of the partnerfhip exceeded the efFe£b and 
s. 

» demurrer was argued three times by Dampier Af^jFijth.iSog, 
B Crown, and by Abbott for the defendant. wd ^i^Alxh, 

' the Crown it was contended, that the other ere- "^^' 
could have no legal or equitable right againft the 
s priority -, the title of the defendants could not 
ther back than the affignment (/i), the title of the 
ti had reference to the tejle of the extent ; the 
were then in folido^ in the hands of the debtor^ 
^ere bound from thence ; the iheriff was bound to 
]ie oftenfible property, and he could not take an 
Of, or enquire who was folvent, and who not ; 
lie rights of partners inter fe were matters of dif- 
confideration, and different from their rights as 
ditors, and entirely to be left out of the prefent 
that no legal principle was to be found, for giving 
5tion to the other partner, and that it was no 
ion to the taking this money at law, that it might 
wided in equity, if that were in fad the cafe. That 
the putting the creditor in a better fituation than 
sbtor, it was fo in the cafe of feveral judgment 
orSf and one of them taking out execution, he gets 
x)dti free the lien they were before fubjed to ; and 
town is in a better condition than the fubjed in 
of execution. And thst m the cafe of a joint bond, 
e one obligee is outlawed or attainted^ the Crown 
the whole. 

[id) Psurke/* Rep. lay. 

£ a tor 
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x8io. for the defendants it was argued, that this was not a 

^ ' -' cafe of equitable Hen, but rather of legal pledge, there 
^l^^inft"** ^^^g no legal right to a fpecific part of the eflfeds, but 
SANOEitoir only a right to a particular and partial intereft in the 
^Aaothtf. whole ; that the debtor clearly had no right to the mo- 
ney which the defendants were now called upon to pay, 
and the Crown reprefenting the debtor, could have no 
better right than he had ; that, even admitting that the 
Crown might have feized the corpus of the goods, yet 
fuch feizure could only have been available to the extent 
of the debtor*s intereft, and that nothing more was 
bound by the te/ie^ than the debtor's intereft. That in 
executions by the fubjed, only the partner's (hare could 
be fold, Heydon v. HeydoUj (b) Backburji v. Clinkard^ {c) 
Edie y. Davifon (ji\ and that muft be taken in the fame 
manner as the debtor himfelf had it, and fubje£l to the 

rights of the other partner. Fox v. Hanbury^ (e) Tay* 
lor v. Fields (/)• That as to an extent by the Crown, 
there had been no inftance of the Crown having taken 
and fold partnerihip property for the debt of one partner, 
and applied the whole produce to its own ufe ; that on 
the contrary, in the cafe of the King v. Windkj this Coun 
twice exprefled a clear opinion, that the Crown could 
only have the benefit of the intereft of the individual 
That in the cafe of outlawry or attainder of a joint 
obligee, the King takes the whole, "becaufe he cannot 

join in a fuit with a fubjed, and the other cannot fut 
alone, fo that, unlels the King could fue, nobody could. 
juMt 7th. The judgment of the Court was this day delivered by 

Macdonald, Ckief Baron* it appears from the 
pleadings in this cafe, that the writ of extent againft 
two of the partners, iifued the day before the commiflion 
of bankruptcy againft the partnerihip ; that the eSe£U 
were aligned to the defendtfitSy in truft for the creditors^ 

(i) I Salk. 39a. (0 « Show. 175, (^J) Doug. 650^, 

{/) . Cowp. 4 14. (/) 4 Vef. jun. 396. 

'"-■■i previouflj 
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previoufly to the taking of the inquifition; and that iSio. 

the defendants, havmg pofleffed themfelves of the goods ^ -^ 

and chattels of the ban]a\ipt8, as fuch affignees, fold the '^/abft** 

fame; that the debts, proved under the commiflion, Sandbrsom 

amount to 'jf 15,303. 6s. and the eftate, debts, and Ano.her. 

eflfeds of the bankrupts, including the faid goods and 

chattels, amount only to the fum of ^12,817. i6s. lod. 

Under thefe circumftances it is faid, on the part 

of the Crown, that the goods being fold, the King 

is to be fatisfied of his debt; on the other hand 

it is faid, that the Kmg can only take what hi» 

debtor could have taken, and that the debts due by thei 

partnerfliip are firft to be taken out* The converiion 

of the goods into money makes no difference in the pre« 

fent cafe ; the queftton here is, whether the Crown is 

to be paid a debt due from two of the partners, at the 

ezpence of the whole partnerfhip. In cafes of execu- 

tbn by a fubje£l, it is generally fettled, that the whole 

mud be taken in execution and fold, and the purchafer 

becomes a partner in common with the other partners ; 

the flieriffcan only fell the intereft of the party, not the 

effeds themfelves ; can the Crown, by extent, do more ? 

We are of opinion that it cannot. It is not juft to argue 

dtts as a cafe of prerogative preference, for the pre« 

ference is admitted;, and the only queftion is, upon what 

dm preference operates, we think upon what the 

partner himfelf had. We are not confounding cafes 

of equity with law, it is not neceflary to have recourfe 

to equity, it may be pleaded ; it may indeed be tedioua 

to go through it with a jury, but that cannot be helped ^ 

here the account would be fhort, but however long it 

o^ht be, that would not at all alter the cafe ; there* 

kat^ unlefs the Attorney General choofes to take iflue 

on that, the judgment muft be for the defendant. 

The Attorney General had liberty to withdraw his 
demvurer, and plead, otherwife 

Judgment for the defradaat^ 
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RECORD OF ^TENT. 
In the King v» Sanderson and Gardner* 

More common matters of Hilary term, in th^ 
forty feventh year of the reign of King 
the Third (tf). 



HA'JJ! r S TK^ *^ remembered, that a writ of His 
Miaaiejex. ^ XJ ^^^^ Majefty, under the feal of this eas 

chequer, by confideration of the Barons here, iflued £j 
thefe words : George the Third, by the Grace of GocJj 
of the United Kingdom of Great Britain and Irelarm^ 
King, Defender of the Faith, to the iheriffs of tlie 
city of London^ greeting : Whereas, by an inquifitioQ 
indented, taken at the houfe known by the name of 
the Sheriff* s Office^ Bedford Street ^ Bedford Row^ in the 
county of Middlefex^ the i8th day of June^ in the 46th 
year of our reign, before John Augufhu Cator and 
Richard Nichols^ gentlemen, our commiffioners, by 
virtue of a commiffion iifued out, and under the feal 
of our Court of Exchequer at Wejiminjlery to them in 
that behalf dire&ed, it was found on the oath of JAn 
Bag/haw and others, good and lawful men of the fak) 
county of Middlefex^ that Peter Dejbroffesj Henry Wa- 
ten and William Ord^ in the faid commif&on named, 
were, at the dme of talking the faid inquifition, indebted 
to us in the fum of ^271. 8/. gd. for the additional duty 
of excife on 1290 gallons of brandy (not being /r(/& 
fpirits imported diredly from Ireland) imported into 

{a) The plea having been amended after the firft argument, 
fuch amendmenti arc here printed in Italici* 

Great 
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Great Britain, by them, the faid Peter Dejbrojfss^ 

Henry Waters, and William Ord, and for which the 

whole of the duties charged or chargeable thereon^ had "^a^aJ^"^ 

not been paid before the 15th day of June 1803; and ^^^"■*®" 

whereas, by another inquifition indented^ taken at Oardmsk. 

N^ 579 Coleman Street, in the pariih of Saint Stephen 

Csleman Street, in the ward of Colenian Street, in the city 

of London, on the 1 2th day of Auguji lail, Jbefore John 

Anjley, Efq. and Thomas Smith, £fq. late fheriffs of the 

city of London, by virtue of our writ of extent, iflued 

out and under the feal of our faid Court of Exchequer^ 

bearing tejiethe faid 1 8 th of June, to the faid late fheri£fs 

direded, and to the faid laft mentioned inquifition an* 

nexed, it was found, on the oath of William Spinks an4 

fytbers, good and lawful men of the bailiwick of the fai4 

lite fheriSs, that one Richard Atkinfon, Henry Waters^. 

and William Ord, in the faid writ of extent named, oa 

the faid 1 8th day of June lail, copartners trading to- 

gedier, and being fucb copartners, were on the faid 

l8th day of June poiTefled, as of their own proper goods 

and chattels, in equal undivided third parts or (hares, 

at London, in the bailiwick of the faid late (heriffs, of and 

in divers goods and chattels of large value^ (to wit) of 

the value of ^^looo. and upwards, and that afterwards, 

(to wit) on the i fl day of Auguft, in the faid 46th year 

of our reign, the faid goods and chattels came to the 

iuqids apd poflef&on of Richard Sander/on^ of Marb 

Lane London, wine merchant, and William Farnelt 

Gar^b^er, of Mincing Lane London^ Wine Merchant, who 

Ibid and diQ)ofed of the fame for the fum of ^ looo, and 

upwards, which faid fum of ;^iooo» and upwards, the faid 

joiors, on their oath aforefaid,faid was on the day of taking 

the Slid laft-mentioned inquifition, in the hands and pof« 

feffion of the faid Richard Sanderjon and William Farnell 

Gardner J (to wit) at London aforefaid, in the bailiwick 

9f the (aid hte iheriflFs ; and the jurors aforefaid, upoa 

£ 4 their 
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x8io. their oath aforefaid, further faid, that /333. 6s. &d 
^ ■^■' ' was the undivided third part or fhare of the faid Henr 
agiinit Waters y of and in the faid fum of ^looo* and that othe 
AMDMsoH ^233. 6s. Sd. was the undivided third part or (hare o 
Gariinir. ^Ij^ fjj3 WilUam Ord, of and in the faid fum of ^f 1000 
and V^hich faid two feveral fums of iC333' ^'^* ^^* ^^^ 
£333* ^•^* ^^* ^^®y ^^^ ^^^^ ^^^^ flieriflFs, on the day 
taking the faid lad mentioned inquifition, took ani 
feized into our hands, as by the faid writ of extent the 
were commanded ; as by the faid writ of extent, the re 
turn thereon, and the faid inquifition, thereunto an 
nexed, returned into our faid Court of Exchequer, ant 
there remaining in the cuftody of our remembrancei 
mofe fully appears : And whereas we have, under am 
by virtue of another writ of extent, iflued out of ou 
faid Court againft the faid Peter Dejbrqffes^ Henr 
Waters^ and William Ord^ direded to the Sherifl^ of th 
county of Effexj received to our ufe the fum of ;^i6c 
in partfatis^ftion of our faid debt, of which faid del 
there yet remains due to us the fum of jf " ' • 8/. 9^« 
and we, being willing to be fatisfied the fame, wit 
all the fpeed we can, as is juft, do command you, ths 
you omit not by reafon of any liberty, but enter the fame 
and by good and lawful men of your bailiwick give notic 
to the faid Richard Sander/on and William Farnell Gar^ 
ner^ that they appear before the Barons of our Court c 
Exchequer, at Weftminjter^ on the 1 ath day of Februaf 
inftant, to (hew caufe, if they can, why we fhould no 
out of the before mentioned fums of ;^333. 6s. Sd. an 

/333' ^* ^^ ^^ ^^^ ^^ ^^^ ^^ ^^^^^ fums, have exec^ 
tion againft them, the faid Richard Sander/on and fFj 
Ham Farnell Gardner, or one of them, for the faid fii-^ 
of ^iii. 8j. gd. fo due to us, from the faid Pef'^ 
BeJbroJfeSf Henry Waters^ and William Ordy as aforefaid 
and that you then return there the names of thofe p^ 
ions, by whom you IbaU caufe fvich notice to be give: 

ar 
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and this writ. Witnefs Sir Archibald Macdonald, 1810. 
Knt. at Weftminjier^ the 4th day of February, in the ^ TheKiMo^ 
47th year of our reign. By the faid writ of extent and againft 
inquifirion, and by "the Barons^-Sfff/?. — ^At which day ^J^ ^ 
the laid Sheriffs returned here the faid writ thus in- o^*"""- 
dorfed; We have given notice to the within named 
Richard Sander/on and WiUiam Famell Gardner^ by 
hhn Vincent and John Doe^^Jonathan Miles and James 
Bran/comb, Sheriffs, as by the faid writ and return, re* 
maining in the cuftody of his Majefty's Remembrancer, 
more fully appears. 

Pl£ A.— sAnd now here on the 1 5th day of jipril^ in 

the 47th year of the ragn of our Sovereign Lord the 

now King, come here, the faid Richard Sander/on and 

William Farnell Gardner^ in the faid writ of Scire facias 

meatbned, and becaufe they are not yet advifed to .an* 

fwer the premifes, they pray of the grace of the Court 

a day to be given them, at which^ &c. which is granted to 

them by the Court. And thereupon a day is given here 

to the (aid Richard Sanderfon and William Farnell Gard* 

fiery in the fame ftate wherein they now are, until the 

fnorrow of the Holy Trinity ; at which day the faid 

Richard Sander/on and William Farnell Gardner appear 

here as before, and fay that our faid Lord the King 

Ought not to have execution againft them, for the faid 

fum of )^i 1 1. 8 J. gd. becaufe they fay, that before the 

feid 1 8th day of June^ in the faid writ of Scire facias 

Mentioned, to wit, on the 17th day of June, in the year 

of our Lord 1806, to wit, at Wejlminjiery in the county 

of MiddUfeXj the laid Richard Atkinfonj Henry Waters^ 

^nd William Or^, then and there being merchants, 

d^ers and chapmeUj and feeking their trade of living 

t>y buying and felling, and being alfo indebted to William 

Darnell Gardner and James Stpnehoufe in the fum of 

J^Aoo and upwards, and to divers other perfons in their 

trade in diyers (urns of money, to the amount of 
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1816. ;^ 1 0,000. became, and were bankrupts, within the intent 
^The Kino ^ ^^^ meaning of the feveral (tatutes made and then in force 
againft conceming bankrupts, fome or one of them ; and that 
.nd thereon afterwards, and before the taking of the /aid in- 
Gaeovie. quifition^ to wit, on the 19th day of June^ in the year of 
omr Lord 1 806, to wit, at Wejiminjier^ in the county afore- 
iaid, a certain commiffion, under the great feal of 
Great Britain^ bearing date at Wejiminjler^ in the 
' county of Middle/ex^ the day and year lad aforefaid^ 

grounded upon the fame feveral flatutes, fome or one 
of them, was duly awarded, and iffued forth upon the 
petition of the faid William Famell Gardner and James 
Stoneboufe^ direded to certain commiflioners, that is to 
lay, to John Nares^ Edward Chrijiiany Robert Talbot^ 
Robert Capper^ and James Buller^ Efqrs. thereby giving 
full power and authority to them the faid commiflioners, 
four or thrjee of them, to execute the fame, as in and 
by the faid commiilion (relation being thereunto had) 
will more fully appear ; by virtue of which faid com* 
miflion, and by force of the faid feveral flatutes concern- 
ing bankrupts, the faid Richard Atkinfon^ Henry Waters^ 
and William Ord^ were afterwards, to wit, on the day 
and year lad aforefaid, to wit, at Wejiminjier aforefaid, 
in the county aforefaid, duly adjudged to be bankrupts* 
And the faid Richard Sander/on and William FameU 
Gardner further fay, that afterwards, and before the 
taking of the faid inquifitionj to wit, on the 5th day of 
July^ in the year laft aforefaid, to wit, at London^ in the 
parifh of St. Mary le Bowy in the ward of Cheapo by a 
certain indenture, then and there made, and figned, by 
three of the faid commiflioners, fealed with their re- 
fpeflive feals, bearing date the day and year lafl aforefaid^ 
and to the Court now here fhewn, the faid goods and 
chattels in the faid inquifition mentioned^ and all and 
lingular other the goods, debts, and other perfonal ef-« 
fate and effeds of the laid Richard Atkinfon^ Henry 
Waters and William Ord^ were in due manner bargained, 

fold 
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fold, affigned, and fet over to the faid Richard Sander/on 

and William Farnell Gardner ^ in tnift for the benefit of 

Ae creditors of the faid Richard Aikinfon^ Henry Waters 

and William Ord^ as in the faid indenture exprefled, by 

virtue whereof, and by force of the fame ftatute^ the 

Dud Richard Sander/on and William Farnell Gardner^ 

became, and were, and yet are affignees of the eftate and 

cffefts of the faid Richard Atkinfon^ Henry Waters 

and William Ord ; and the faid Richard Sander/on 

and William Farnell Gardner j J^ being fucb affignees 

as cfarefaidj afterwards^ to wit^ on the fame day and 

year laji aforefaidj pojfejfed themf elves of the faid goods 

and chattels in the feud iriquifition mentionedj and 

fdd and difpofed of the fame^ as fuch q/Jignees as afore^ 

faid^ in order to apply the fame^ and the faid fum 

cff^iQOOn in the faid inquifition mentioned^ according to the 

direSions of the feveral flatutes made and then in force 

concerning bankrupts ; and the faid Richard Sanderfon 

and William Farnell Gardner^ i^f^^ foy^ that the debts 

dm and owing by the faid Richard Atkinfon^ Henry 

Waters and William Ord^ at the fame time theyfo became 

bankrupts as aforefaidj to the faid Richard Sanderfon and 

William Farnell Gardner^ and divers other perfons lawfully 

feeling reUef under the faid commiffton^ and which have 

been duly proved under the fame commiffton^ amounting to the 

fum of £ 15^3^3' ^^* ^^ceed the value of the faid credits 

and effeHs, goods and chattels in thefaid inquifition mentioned j 

and the faid fum of £1 000. therein mentioned^ and all 

other the eJlatCj credits and effeds^ which were of the faid 

Richard Atkinfon^ Henry Waters and Willia7n Ord, or 

ef any or either if them^ at the time the faid Richard 

Atkinfon^ Henry Waters^ and William Ord became bank^ 

rtftSy or at any time f nee; which faid ejiate, debts and 

9ffeSs^ including the faid goods and chattels j in the 

foid inquifition mentioned^ and the faid fum of £1 ooo. 

titrein tofntioned^ amouut in vahsc to tie fum tf 

£ 12 fix J ^ 
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i8io. J?i2,8i7. 16/. I od. and no more^fo wity at Wejlminjlef 
^ ThekjHo"' tf/br^iV/, /n /A^ r^ «n/y of or ef aid ; ^y r^j/J?» £/" a// ti;^/ri5 
againft premtfesy they the /aid Richard Sander/on and William 
and Farnell Gardner^ were and are entitled to the faid fum 
of £111. 8x. gd. in the faid writ of fcire facias mentioned^ 
to be by them applied for and towards the fat'ufa6lion and 
difcharge of the faid futns of money, in which the faid 
Riihard Atkinfony Henry Waters and William Ord^ at the 
time they fo became bankrupts, were indebted to the faid 
William Farnell Gardner and Janies Stonehoufe^ and to 
the faid other perfons as aforefaid ; without this^ that they 
the faid Richard Sanderfon and William Farnell Gardner 
nvere poffejfed of the faid goods and chattels in the faid 
inquifttion mentioned^ orfold^ or difpofed thereof otherwife 
w in any other manner^ than asjhch affignees as aft^efaid^ 
under and by virtue of the faid commiffion of bankruptcy^ 
and the faid ajfignment to them made as aforefaid. And 
this tHe faid Richard Sand^fon and William Farnell 
Gardner^ are ready to verify and prove as this Court 
ihall direft. Wherefore they pray judgment, if our faid 
Lord the King ought to have execution againfl; them, for 
the faid fum of ^iii. Sx. ^d. in the faid writ oi fcire 
facias mentioned. 

Ajid Sir Vicary Gibbs^ Knight^ His Majefty's At^ 
iormy General^ on behalf of His faid Majefly, fays, 
that the faid plea of the faid Richard Sanderfon and 
William Farnell Gardner^ and the matters therein con- 
tained, are not fuf&cient in law to bar His faid Ma« 
jefty from having execution againft the faid Richard 
Sanderfon and William Farnell Gardner^ for the faid 
fum of ^i 1 1. 8/. gd.m the faid writ oi fcire facias men« 
tioned ; to which faid plea, in manner and form as the 
fame is above pleaded and fet forth, the faid Attorney 
General is not under any neceffity, nor is. he bound by 
ihe law of the land to anfwer } and this, the faid At^ 
t^rney General is ready to verify. Wherefore, for want 

of 
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of fufficient plea in this behalf, the faid Attorney General^ 

on behalf of His (aid Majefty, prays judgment, and that 

His faid Majefty may have execution agdnft the faid 

Riibard Sander/on and William Farnell Gardner ^ for the 

faid fum of ^i 1 1. 8/. pi/, in the faid writ oi fcire facias 

mentioned. 
And the faid Richard Sanderfon and William Farnell 

Gardner fay, that the (aid plea of the faid Richard San^ 

derfon and William Farnell Gardner^ by them above 

pleaded, and the matters therein cont^ned,' are fufEcieot 

in law, to bar His faid Majefty from having e:fl[ecutioii 

agamft them, the £aid Richard Sanderfon and William 

Farnell Gardner^ for the faid fum of ^ 1 1 1 • 8/. ^d. in the 

laid writ oi fcire facias mentioned; and this the faid 

Richard Sanderfon and William Farnell Gardner^ are 

ready to verify. Wherefore they pray judgment, if 

our laid Lord the King ought to have execution againft 

ibem, for the £aid fum of ^^iii* 8/. ^d. in the laid 

writ oi fcire facias mentioned. 
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^^y* ^ Hodgson v. Walker. 

whewanaffi. TIJUGHES objeftcd to an affidavit put in by the 
t™tf^"he plaintiflF, in oppofing the juftification of the de- 
jOaintiri foiicu fgndant's bail, that it was fworn before the plaintiff's 

tor, It 11 necel- ^ ^ ' * 

Ary tohive an folicitOr. 

ka ; the Court Fcdke^ in fupport of the affidavit^ contended that 
i^r^^"^'* it did not appear to the Court, that the perfon, before 
it ippean on the ^hom the affidavit was fwom, was folicitor to the 
have been fwoni plaintiff*, and that if he were fo, the defendant ought to 
rf'TefaSf" yerSyxhei^Oihy affidavit. 

I^btir/tttor- Hughesy contr^. It appears, upon the fece of the 
••T- affidavit J before whom it was fworn* 

Per Cur. He may appear to be of the fame name, 
but it does not therefore follow that he is the fame 

perfon* 

The affidavit allowecL 



> t Pi AioAi, 
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18 to. 

Perigal v. Nicholson and Others. y!^t&. 

THIS was a bill for tithes in different townfliips parioi regifter 

of the parifli of Ellingham^ in the County of Dur^ Aifef,ti^Vum* 
bm^ and the defendants in their anfwer infifted upon ^-^^^i^^ 
a modus for hay and agiftment. wrHimori de- 

The Solicitor-General^ Leach ^ znd Simpkin/on, for the mi««dmt?i-. 
plaintiff, produced the parifli regifter, and upon the ***"^* 
infide cover of it, was an entry, part of which was in 
the hand-writing of a preceding vicar, who was dead. 
The entry firft ftated that various modufes were due 
from the different townfliips in the parifli for hay only, 
and it did not appear by whom that part of the entry 
was made, but the fum total of all the modufes was 
caft up in the hand-writing of the deceafed vicar, in 
(he prefence of one of the plaintiff's witneffes. 

Dauncey and Heald for the defendants, infifted, that 
this entry could not be read in evidence ; and that the 
exception to the general rule of evidence, in the cafe 
of a vicar, had never been extended farther than to • 
admit his book of receipts, as evidence for his fucceffor, 
but not his mere declaration of his rights. 

Macdonald, Chief Bardn^ Thomson, and GrahaM| 
Barons J held that the entry was admiffible upon the 
gromid, that the vicar had no title, except during his 
incumbency, and that it appeared there was no dif« 
pute at the time, nor ever had been previoufly, re- 
fpefUng thefe tithes ; and that as this entry was againft 
the vicar, and iQ abridgement of his rights, at the time 
it was made, and it was the application only, which now 
accidentally became favourable to his fucceffor, they 
were of opinion it ought to be read ; though they did 
iu)t feem to ttiink it would have much weight. 

Woop 
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1810. Wood Baron^ dijentienfe^ was of opinion, that the 

^ - ' "' rule of admitting the vicar's books ought never to have 

^"alniT^ been adopted, and that it certainly fhould not be ex- 

KxcMoLsoH. tended j if it were, the vicar might write any thing 

concerning his rights, which would, after his death, be 

evidence for his fucceflbr. 

Tht piiAitur Another point arofe in thig cafe, upon the admiflibi- 

^J^Se&^Slf lity of the evidence of one of the defendant's witneffes, 

Btrtti, and it ^^q j^j^^j j^g^j^ g^|fQ examined in chief for the plaintiff> 

Bppearii^ by nis ^ ^ • • t. 

•Dfwer CO a fob- and it appeared in the courfe of his examination that 
^107 thTtS^ h^ was interefted j the interrogatory to which he 
the oy!!ateL*1o <ieppfed to that effed, was fubfequeut in point of order 
kis cvideiwe may to thofe, upon which hc was examined upon the merits. 

W taken at any , ,* i.^ji i t* -rr. r t 

tindprevkHitto This evidence was objeaed to by the plaintiff^s counfel, 
h^wd^^ although it was only propofed to read the depofitions to 

plaintiff's interrogatories. 

On the part of the defendants, it was^ contended, that 
the witnefs ought only to have been examined as to his 
intereils, and that the plaintiff'^ by examining him on 
the merits, had made him a good witnefs. 

To this it was anfwered, on the part of the plaintiff, 
that if it appears that the witnefs is interefted, and the 
objedtion is made before any part of the evidence is read, 
tliat is fufficient to exclude his teftimony ; and that it 
would be extremely unjuft to prejudice a party, in 
confequence of the commiifioners (who cannot know 
any thing* refpe£ting the merits of the caufe, or the 
interefts of a witnefs,) examining him upon the other 
interrogatories. 

And the Court being of that opinion, the depofitions 
were not allowed to be read. 



Law 
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18 to. 



Law v. Travis. w^imfitj 

Xr4A8w 

ULE having been obtained, fdr the plaintiflf to Coftsfonwt 
lew caufe, why judgment (hould Qot be had, as trial in purfu. 
\ of a nonftiit, for not proceeding to trial at the ^oc bTiMd* 
Bzes in parTuance of notice, it was this day dif- *|^*^^^ 
xi on a peremptory undertaking, X» which, f« judgment at 

f;f, jun. for the defendant, wifhed to add as ano- fuiu 
:ondition of the difcharge of the rule, that the 
to which the defendant was entitled on account 
plaintiff not proceeding to trial, fliould alfo be 

Cur. It is not the pra£Hce of this Court to en<> 
fnch a condition^ upon the difcharge of a rule 
!gment, qs in cafe of a nonfuit. 
1 upon reference to the Mafier^ he faid that could 
\ made a term; they being feparate rules, and that 
)t]on for cofts ought to be made firft. 
I rule difcharged on a peremptory undertaking, 
1 payment of the cofts of this application only. 



I 



;a8 and others, Aflignees of Parry, a Bank« 

rupt, V. RiDEiNo and another. ^'^ ^ 

ION of afumpfit by the affignees of Henry Parry ^^^^T 
I recover back money from the defendants, which ^^^^^ ^^\ 

' ' money paid by 

ten paid to them by the bankrupt after he had the bankrupt, 

'^ ^ ^ after he had 

commitidl an 
akruptcy, md before tlie commiffioo wis opeotd, it St B0( ncctflafy for them to decUrt 



) a Hi. Black. 280. i Bof. ft PuL 38. a Tidd. 689. 

F committed 
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,g,Q^ committed an aft of bankruptcy. The aft of 

•— V — -^ bankruptcy was committed on the 23d of Augujl 

and Others 1806, prcvioufly to which, Parry had executed a 

rJSiI^o warrant of attorney to the defendants, with ftay of 
•nd Another.] execution for fix weeks, upon which he was taken in 

execution on the 3d of Odober following, when he paid 

the money, which was the fubjedl of the prefent a^on. 

The caufe was tried before Le Blanc, Jujlice^ at the 

laft affizes for the county of Lancajler^ when the counfel 

for the defendants took an objedion, that the plaintiffs 

had not declared as afEgnees of Henry Parry^ and the 

point was referved. 

Topping and Park this day ihewed caufe againft a 

rule to fet afide the verdid, and relied on the cafe of 

Evans v. Man (Ji) as being quite decifive of the prefent 

quedion. 

Scarlett in fupport of the rule. The title of the plain- 
tiffs certainly accrues by relation back to the adl of 
bankruptcy, but, as was faid by Lord Holt in the cafe 
of Kiggil V. Player (r), *^ the aflignec was in by relation 
** from the time of the bankruptcy, fo as to avoid all 
" mefne afts, but not fo as to be actually invefted with 
•* the very property." If the bankrupt does any ad 
fubfequent to the affignment, the aflignees may fue in 
their private capacities, confidering him as their agtnt; 
but for every thing previous to the affignment, they 
mud declare as affignees, in order that the defendant 
may have notice of the nature of their demand ; it is 
effential that the declaration fhould give fuch nodce: 
In the prefent cafe, the money was received by the 
defendants before the commiffion was opened; and 
in that refpeft, it differs widely from the cafe of Evans- 
V. Many where the bankrupt had fold the goods after 
the commiilion, and it was there laid down by Lord 
Mansfibldi that ^^ if the aflignees bring an a£Uon on % 

{h) Cowp. 569. {c) Salk. xii^ 

" contraft 
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^^ contrail made by the bankrupt before his bankruptcy, 
''they mud ftate themfelves in the declaration to be 
" aflignees/' The contrafl- upon which the defendants 
received this money, was made by the bankrupt before 
the ad of bankruptcy was committed, and the univerf^l 
pradice of pleading in fuch cafes, requires that the plain- 
tiffs fbould fue as affignees. 

Wood Baron. The way contended for by the de- 
fendants is the ufual way, but I do not think it is abfo- 
lately neceffary. 

The rule difcharged. 



C7 



18 ID. 



1 HOMAt 

and Ochert 

againil 

RrDiiifO 

and A<iocii«r. 



LisTBR qui tarn v. Priestley, 



Samiiay. 



THIS wis an aOiion for penalties under the 43d of G. 3. in • ^ ««■ w 

C.99. f. 12. againfl a colleftor of taxes in thec<^uaar</ 
\aimStap oi Halifax. At the trial at the laft affizesfor the a"^t°Sif# 
county of Tork^ it appeared that there was only one'"*^***"^^^ 
warrant for the appointment of both the colleftors for that he h«t 
the townfhip , which was in the poffeffibn of the other JoUedor » fuS- 
colledor, and he, not having been ferved with ^ifukpcmd ^^"^ 
imcet teeum^ had left it at home. Thomson, Baron^ 
before whom the caufe was tried, being of opinion, that 
tt was neceflary to produce the warrant, the plaintiff 
was thereupon nonfuited. 

Tapping having on a former day obtained a rule to 
fcew caufe why the nonfuit ihould not be fet afide and 
inew trial granted, 

fark and Littledale this day (hewed caufe. Where a 
perfon derives his authority under a fpecial a£t of parlia- 
i&eat, it has always been held neceflary, that that 
itttbority fhould be produced ; the warrant in this cafe 

F a was 
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i8io. was in exiftence, and ought therefore to have been pi 
^ , • -^ duced at the trial. The prefent cafe is different be 
ncnioA from Radford v. MackintoJh(ji), and Berryman 
Wife (e). In the latter cafe, the very flander, for whi 
the a&ion was brought, admitted the plaintiff to be 
attorney : Wd in the former, the plaintiff had be 
aggrieved by the defendant ; in this cafe the plain 
is a common informer ; in that the defendant had ; 
counted with the plaintiff, and thereby had recogniz 
his title ; in the prefent cafe, ther(j is in fadl no priv 
between the parties. 

' Topping and Scarlett in fupport of the rule. T 
only queftion for the confideration of the court is, ^1 
ther the allegation, that the defendant was a colled 
of taxes, can be proved by any thing, except his warrar 
now it is not neceffary in indidtinents or adions agaii 
overfeers or conftables, to prove their appointment 
it is fufficient if they be proved to have fo aded. 
this adion againft a perfon, for an ad dpne by him 
coUedor, he is precluded by his o^m deeds frc 
faying, that he was not coUedor \ the ad of receivi 
the taxes, which we were fully prepared to prove at t 
trial, is tantamount to an admiflion of his charader, 
colledor, and throws on him the onus difprobandi. 

Macdonald Chief Baron. It (hould rather feei 
that the ad of collecting the taxes, is fufficient to pro 
him to be coUedor. 

. Thomson Baron. Upon review, I am alfo of tl 
opinion. 

Graham and Wood, Barms ^ of the fame opinion. 

The rule abfolu 

{d) 3 T. R. 632. {e) 4 T. R. 366. 
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2810. 
Rees, on the Deinife of PfiRKiNS, an4 pother, sahad^. 

jg Y an indenture of feoffment made on the i oth day ^^^^^^ 
of January 17 19, Thomas Parry was enfeoffed (#»- ^r» rait upon » 
ter alia) of a certain meffuage, tenements and lands, Coam lenUbdd 
called Llandygige Vach, in the parifh of St. David's, in IS!!fii^th th. 
the county of Pembroke, %o his own ufe for life, re- S^^iil^e^iirSSt 
raainder to Dorothy his wife, for life, in fpecial tail, to 8o«* "s^*"* «*>• 
the ufe of the heirs of Dorothy by him to be begotten,^ 
remainder to his own right heirs. The (aid Thomas Parry 
left iffue one fon, John Parry, who, leaving iffue only one 
ion, Thomas, and one daughter, Dorothy (the leffor of 
the plaintiff), was fucceeded in the eftate by his faid fon 
Thomas Parry, who died, without iffue, in the year 
1802, nothing having been done to bar the entail* 
Intermixed with this freehold land wei*e three parcels 
of land held by John Parry ^ under the Bijbop of St. 
David's, upon a leafe for lives ; dated the 31ft oiAuguJiy 
^7439 which leafe was afterwards renewed to his fon 
Thomas, the 26th of March 1 798. In the year 1 770, John 
Parry demifed all thefe lands both freehold and leafe^ 
hold, to Thomas Phillip (father of the defendant), at 
a rent of ^22 for three lives ; and afterwards by a leafe, 
dated the 31(1 of December, 1796, he demifed to the 
bid Thomas Phillip all the lands then in his tenure, at a 
reat of ^30 per ann. for three lives. In the year 180^, 
Dorothy Perkins (the leffor of the plaintiff) recovered 
from the widow of the faid Thomas Parry (to whom he 
had by will left the whole of this property) all the free- 
bold land^ in an action of ejedmeut, tried before Lord 

]F* 3 . C. J. Ellsn* 
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1810. C. J. Ellenborough, at Hereford^ and the defendant 

^ "• " "^ had in confequence attorned to her for that portion of 

■Bd Another the lands. Since that trial fhe had purchafed the intereft 

PhSllif. ^^ Thomas Parry*s widow in the Jeafehold lands, and 

had brought ' this ejeftment to recover immediate pof- 

fefSon of the whole property from the defendant. 

At the trial before Lawrence, Jujiice^ at Herefo^d^ 

a verdia was found for the plaintiff; and W. E. Taunton^ 
in the courfe of laft term, obtained a rule, calling upon 
the leffors of the plaintiff to fhew caufe, why the ver- 
dia fhould not be confined, according to the judge's 
notes, to certain lands comprized in a leafe from the 
Bifliop of St. David*s to the late Thomas Parry^ called 
Lhndierge Vach, which leafe was given in evidence on 
the trial of the caufe ; or otherwife, why a new trial fhould 
not be granted ; contending that the leffor of the plain- 
tiff was in as» heir of the entail by defcent fecundum 
forniam doni^ and therefore the leafe made by the tenant 
in tail would be binding upon her, under the ftatute of 
the 3 2d Henry 8. c. 28. Cot her v. Merrick (/). 

Thomson Baron. She would bring her formedon 
in defcender^ and not in remainder or reverter. 

tVHIiamsj Serjeant^ in Ihewing caufe (this day), did 
not advert to the point mentioned by W. E. Tauntony in 
moving for the rule, but infifted that the rent referved 
being entire, the leafe was altogether bad, as it would 
be impoflible for the reverfioner to fay what part of the 
rent ii^ referved for the freehold, and what part for 
the (^afehold. 1 he jury have found that the defendant 
was in poffeflion of all the clofes which the plaintiff 
fought to recover by this ejeftment. The only queflion 
then is, whether they were all included in the leafe of 
1796, and the words of that leafe are fully ample 
enough to contain the whole* 

(/) Hardrefs, 89. 

Graham 
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Graham Baron. If the defendant was in poflef- 1810. 
fion by another title, he ought to have fhewn it at the ^ ^^,, ^ 

triaL ^'^ Anothtr ' 

Owen^ jun. contra* There is no evidence to fhew that thiluu, 
thefe lands were held jointly ; they are, in fa£t, feparate 
holdings, although they have been always occupied 
together ; the names are diflferent, and it appears from 
the defendant's leafe, that only Llandygige Vach was 
included in it. It is for the leiTor of the plaintiff 
to fliew that they were held jointly, if it was fo j 
hut fuppoiing that to be the faf^, all the cafes, in which 
fuch leafes have been held to be bad, are where feme 
new lands have been let, not where the lands have 
been immemorially holden together. 

Thomson Baron. How does this differ from an 
eyidion by prior title ? 

Williams^ Serjeant. It is a prior evidion as to the 
eftate tail ; but as to the leafehold, it is fo blended with 
the eftate evided by prior title,, that a Jury cannot ap« 
portion* 

Macdonald Chief Baron. The whole is a queftioa 
of fad, we find the defendant in poffeflion both of the 
freehold and leafehold ; and there being but one rent 
rcferved for both, the plaintiff is entitled to a verdid for 
the whole. There is not much weight in the diftindion 
taken between new and old leafes j the queftion not 
bemg, whether new or old, but entailed pr not ; I am 
therefore of opinion, that this rule fhould be difcharged. 

Thomson and Graham, Barons^ of the fame 
opinion. 

Wood Baron. This cafe depends entirely upon a 
funple queftion of fad, whether the freehold and leafe* 
hold premifes were included in the leafe of 1 796 ; if 
they were fo, it is clearly void ; as in that cafe there 
muft be an apportionment, and how can that be done ? 
farrj being in poffeffion of both, did he grant both ? 

F 4 Though 
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Though only one rent was referved, the leafehold Ian 
muft have been confidered as included, or otherwif 
andAnMher Phillip paid no rent at all for thofe clofes. 
pISmp. The rule difcharged 




Ribs 



«^^ 



Ty^<^, Lee v. Long. 

Jmly lOth. 



Tb«pbmtiff TTHE plaintiff having fued out againft the defendan 

^mimm after a writ of fubptzttaj and afterwards, notwithftandizr] 

co^m°proceA ^ appearance, fued a writ of quo minus for the fam 

^^^^\ caufe; a rule had been obtained, calling upon th 

ceort wiu not plaintiff to fliew caufe, why the bail bond entered into u 



i^b the fe. the {heriff,upon the defendant's arreft in the adion, fliouli 




w defivered ^ ^^ ^^ delivered up to the defendant to be cancelled 
**^""tSf and why he or his folicitor (hould not pay the cofts o 
«u only Me that applkation, and in the mean time all further pro 
J^2£/* ^^^ ceedings be ftayed ; on the ground, firft, that the dc 

fendant having appeared on the /ubpana^ no bailabl 
procefs ought to have iffued ; and fecondly, that ther 
was only one warrant of attorney for both proceffes. 

Abbott this day Ihewed caufe; and as to the firi 
obje&ion quoted the cafe of Bijhop v. Powell (^), whic 
was.eza£Hy iimilar to the prefent ; and the cafe of Olmit 
V. Delany {hi) went even farther, for there the Coui 
ordered, that the defendant (hould be held to fpecis 
bail in the fecond aftion, before the firft was difcoc 
tinned, although he had been held to bail in the firfl 
As to the fecond obje&ion, though the want of a wai 
rant would fubjed: the plaintiff's attorney to an a6Hon 
it can be no' obje&ion to the proceedings in the prefen 
inftance. 

{g) 6 T. R. 616. {h) Str. 1116. 

Tindm 
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Tindall cmt. diftinguiihed the prefent firom the eafes 
quoted, as in thofe the fecond proceTs was not treated 
as a continuance of the firft ; the infertion of the words 
" warrant before" in the fecond procefs, fhews that it 
was fo treated here. 

The Courts being clearly of opinion, that ihe proceed* 
mgs on the quo minus in this cafe were perfefUy re- 
gular, 

difcharged the rule. 
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1810. 

LiK 

agaiafl 

X«0NO. 



Serjeant and another qm tarn v. Smirthwait£. 






THIS was a qui tarn aftion for penalties under the poft ^^^^ 
horfe duty ad, tried before Macoonald, Chief xkiMmz^Mjt 
Baron^ at the fittings after laft Hilary term, when a ^^^!^^ 
verdia was found for the plaintiff. St'iS"** 

In the (:ourf|^ of laft term, a rule had been obtained by numberwi bf 
die Common Serjeant f for the plaintiffs to fliew caufe,why '*' * 

judgment fliould not be arrefted ; and the queftion for 
the confideration of the Court was, whether under the 
flatute of the 48th of G. 3. c. 98. a carriage let to hire 
for a lels period than 28 fucceilive days, and not being 
let by the mile or ftage^ was liable to be numbered. By 
the 6th fe£tion of the ad, it was direded, that where 
any perfon, who (houid be licenfed to let horfes to hire, 
ihould ke«p any carriage ufed in travelling, to be 
fomifhed at the fame time with any horfe, by him let to 
hire by the mile or ftage, he (hould, before any fuch 
carriage ihould be fumifhed, caufe every carriage kept 
by him for the purpofe aforefaid to be numbered ; and 
the 7th fedion, after having direded, that whenever 
i^e ihould let to hire by the mile or ibge any horfe to 

be 
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be^ufed in travelling, he ihould infert in the (lamp officf 
weekly account, among other particulars, the number oi 
and Another cvery Carriage, " hereby required to be numbered ;** 
SMiETawAiT*. proceeds to enafl: that, ^^ whenever he, Ihe or they 

** fliall let to hire for any period of time lefe than twenty 
V eight fucceflive days, any horfe, mare or gelding, 
^.' horfes, mares or geldings, for drawing any carriage 
** ufed in travelling as aforefaid, the number of hoifes, 
** &C." and ** the number of every carriage hereby re- 
•* quired to be numbered, which fhall be fumifhed 
•' therewith,'* fhall be inferted in the weekly account : 
and in cafe of any refiifal or negleft to infert any of the 
particulars in fuch account, a penalty of i^io is incurred 
for every fuch offence. 

Dauncey^ Raine and Abbott^ this day fhewed caufe 
againft the rule; and contended, that under the 7th 
feAion, every carriage let for a lefs period than twenty 
eight fucceflive days ought to be numbered; the 
beginning of that feftion refers to the two forts of 
hiring mentioned in the preceding fe£tion, and having 
diipofed of them, introduces another fort, and every 
particular in that part of the claufe refers to the new 
fort of hiring, and to that aione; the words hereby 
required to be numbered, muft mean, required by 
this fe£Hon; it is impoflible to give eflfeft to the latter 
part of the 7th feftion, if the numbering is confined to 
carriages let by the mile or flage only, fuch a con- 
(Eruftion would render it totally nugatory and in- 
efficient. 

The Common Serjeant and Richard/on in fupport of 
the rule. This beiqg a penal ftatute, it ought to be 
conflrued flriftly; the 6th fedion is the only feftion 
which has diredked that any carriages fhould be num- 
bered, and that has clearly and diflinAly defcribed 
what fort of carriages are to be fo, namely, thofe let to 
hire by the mile or flage. 

Macdonald 
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Macdonald Chief Baron. There is aftrange pe-i 1810. 
culiarity in the wordinc: of the 7th feftion ; but I fake ^"^ ■ -^ 
the real intention of the ad to have been this : The a»J Aiibciii 
6thfe£Uon enads, that in all cales where any carriage, siuimiwiaTi. 
with a horfe, fhall be let to hire by the mile or ftage, 
fuch carriage ihall be firfl numbered ; in the next 
fedion, the (lamp office weekly account, which had 
been required by the 25th G. 3. is done away with, and 
a new one fubftituted in the room of it ; and among 
the particulars required t6 be inferted, is a plain direc- 
tion, following up the preceding feSion : then come the 
particulars neceifary in the new fort of hiring ; and it 
has been contended that the words " hereby required 
to be numbered" mud include all carriages let to hire 
for a lefs period of time than 28 fuccelfive days ; but I 
think that the legiflature intended, that fuch carriages 
only as are let to hire in either of the modes fpecified 
in the 6th fe&ion, ihould be numbered. 

Thomson Baron. There has been fome difficulty ia 

the courfe of this difcuffion ; but I am of opinion that 
the conftru£tion put upon this ad of parliament by my 

Ix)]iD Chief -Baron is the true conftru^ion. 

Graham Baron. The meaning of the words 
** hereby required" mud be, required by this a&, and' 
by referring to the 6th fedion, what fort of carriages. 
3re to be numbered, may be found : and I think it was 
iu)t the intention, of the legiflature to reqdire any other 
carriages to be numbered than what are mentioned 
there. 

Wood Baron^ of the lame opinion. 

The judgment arrefted^ 
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What is due di- 
ligence in flndins 
out the refidence 
cf the indorfer 
of a promiflbry 
note, 4t • 
mieftion of U«r, 
Semk a defence 
of payment by 
the drawer, is a 
waiver of laches 
in the bolder* 



Sturges and others v. Derrick. 

^H£ plaintiffs in this cafe were bankers at Bath^ anc 
indorfees of a promiffory note, and the defendani 
(the indorfer), a horfe dealer, living at Bedminjier, neai 
BrifidL The caufe was tried before Macdonald Chie) 
Barpfiy at the fittings after lad term, when a verdid wa^ 
found for the plaintiffs. The fads of the cafe, as the) 
appeared at the trial, were thefe :— On the 23d of Sep- 
tember 1808, the note in quefUon was drawn by one 
JiuJl fox ^65, payable one month after date to the de- 
fendant or order, who indorfed it over to the plaintiffe 
on the a6th of Oilober ; when the note became due, 
their clerk went to the drawer's houfe in Bath^ and 
left notice that the note was due, and en the next da) 
the drawer fent to the plaintiffs to fay that he would cal 
and take it up ; the plaintiff's clerk enquired of HulFi 
foA where the defendant lived, who faid he did not 
know, and it was not till the ift of April that the plain 
tiffs found out where the defendant lived. Hull^ at thi 
trial, faid that he did not know where the defendan 
lived ; he faid alfo that he himfelf abfconded about thai 
time, and that upon his return he foimd the bankers en 
quiring aft^ the defendant's refidence. Hull was xle 
dared a bankrupt in the month of February y and th( 
plaintiffs had received a dividend of five {hillings in th( 
pound. At the trial the defendant firft endeavoured tc 
prove that |he drawer bad himfelf taken up the note. 

Raine obtained a rule, calling upon the plaintiff 
to (hew caufe why the verdi& fhould not be fct afide 
and a nonfuit entered, or a new trial had, upon th< 
grounds that the plaintiffs had not ufed due diligence ii 
rnquiriog after the defendant's refidence. 
: Daufice 
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Dauncey and Abbott ihewed caufe againft the rule. 

Raine and Littledale in fupport of it. Where a pro« 
miflfory note has been diflionoured, reafonable notice to 
the indorfer is neceflary ; the queftion whether due dili- 
gence has been ufed in giving that notice is a matter of 
law and not of faft, the defendant is not therefore con- 
duded, by the finding of the jury, from contending that 
there has* not been due diligence, Tyndall v. Brown (/)• 
In the prefent inftance the plaintiffs only hiade enquiry 
of the drawer's fon, not of the drawer himfelf ; if th^ 
is allowed, it will let in cafes of collufion without end, 
for if they enquire of any one perfon they meet, it will 
be fufBcient ; it is indeed very hard upon the defendant^ 
to be told that the plaintiflFs could not find him out, 
when he had a regular refidence and occupation. 

Dauncey in reply. The cafe quoted is very different 
from the prefent j the refidence of the party there was 
known, and the only queftion was, whether the notice 
was fufEciently early, not whether due diligence had 
been ufed in finding out the indorfer's refidence. 

The Court feemed inclined to think that the defence 
of payment would be a waiver of the laches, if any ; 
but without going into that, they thought fuiEcient dili- 
gence had been ufed. 

The rule difcharged. 

(1) 1 T. R, 167. 
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i8io. 

giumitj. Etches v. Fellowes. 

TZi^\T THIS was an a£tion for goods fold and delivered, and 
meivefrom the for money lent, and the defendant's attorney in the 
cniarof hisde. country, having direfled his agent in London to obtain a 
1m mlj*Lw9^ particular of the plaintiff's demand, he caufed application 
IkuvBMntdfk ^^ ^^ made at a Judge's chamber for a fummons to fhew 
before the aaion caufe ; but having there learnt, that by the pradice of 

the Court it could not be granted without an affidavit^ 
that no particular had been at any time delivered, and 
atfo that the defendant was unacquainted with the plain- 
tiflPs demand, he accordingly informed the defendant's 
attorney thereof; who in confequence fent him a 
ftatement of the plaintiff's demand, which the defendant 
had received from the plaintiff previoiiily to his bringing 
the prefent adion, and defired him to get that particular 
authenticated by a Judge's order, fo that the plaintiff 
might be bound by the fame on the trial, or to obtain 
fuch other particular as the plaintiff would be bound by ; 
but upon application thefeupon for a further particular, 
he found that it was confidered, that by the eftablifhed 
pradice of the Court, no fummons could be granted 
under the above circumftances, piiher for an original or 
further particular. 

Dauncey having on a former day obtained a rule, 
calling on the plaintiff to fhew caufe, why he fhould 
not deliver to the defendant's attorney the particulars 
in writing for which the aftion was brought, upon an 
affidavit of the agent for the defendant's attorney, 
verifying the above ftatement ; 

Abbost this ftay (hewed caufe, and contended, that it 
would be unwife to break through the eftabliftied rule 
of this court, which has always required the ufual affi^ 

6 davU 



EASTER TERM, co GEORGE III. 

dauit to prevent the defendant from throwing unneceflary 
obftades and delays in the plaintiff's way j befides, in 
the prefent inftance, the defendant was jJready in pof- agdS* 
feffioniof a fufficient particular of the plaintiff^s demand. 

The rule abfolute. 




FELLOWt. 



RoLFE and another v. Cheetham. SameiUy. 

ITUGHES having obtained a rule to (hew caufe, why ®«''* ■»'«««« »f- 

•*-* - .. ^ • n I t •! /I « » 1 o • lowed four dtyt 

the proceedmgs agamit the bail mould not be itayed to furrender 
pending a writ of error iffued in this caufe, ^^ SH^ 

Uttledale this day fhewed for caufe/ that the error »*?^.*»°f* 

' ' writ of crrary 

had been non-proffed^ lince the rule to fhew caufe was ''^*'*^?|J^ 
{ranted, which was therefore difcharged with cods. ceoded by/b^ 

Hughes then moved to enter an exoneretur upon the JThNw^^Sr* 
bailpiece, the defendant having been rendered in difcharge ^««*«c», a». 
of his bail. The writ of capias ad fatisfaciendum in 
this cafe was returnable on the 1 8th of June^ the writ 
ol fubpmna was fued out on the 2 2d, returnable the 
25th, error was allowed on the 28th, the defendant' 
furrendered himfelf on the 3oth9 and the error was 
non-proffed on the 3d of July. 

Hughes J in making this motion, acknowledged, that 
by the praftice of the Court, only four days were allowed 
the bail to furrender their principal, when the plaintiff* 
proceeded by fubpana^ though eight days were allowed, 
when the proceeding was by quo minus ; but as the 
defendant^ in the prefent inftance, had furrendered 
within four days after the determination of the writ of 
error, he contended that the bail were entitled to an 
^^Merttur^ Cannon v» Archer (Jc). 

(i) I Burr. 340. 

This 
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i8id. This was oppofed by Littledale j and upon refer 

^ ■ " "*' -^ to the Majlevy he faid that he was not aware of 

«id^>uJdieri ^'^ g'^ing four days, after the determination of a 

■g^toft of error, to the bail, to furrender the defendant, in < 

like the prefent ; but if error had been brought be 

the captas ad fatisfaciendum^ it would then have 1 

allowed. 

Hughes took nothing by his motion. 



Radmore and another, Affignees of Gouclt< 
jsmm igp Bankrupt, v. Gould. 

3^a^^ J)AUNCEY moved that the defendant might be 
vitbdnw bb berty to withdraw his plea pleaded in this caufe, 

pietd after gw^ to replead it, after a notice that defendant intendt 
he im^Ld^o difpute the petitioning creditor's debt, under a < 
^iMiL'^eSr ''^^^^ of bankruptcy awarded and ifiued ag 
tor*^debt,iec T. Gougby in the pleading in this caufe named, anc 

trading, and a& of bankruptcy df the faid T. Goug 
lliis motion was made upon an affidavit of th< 
fendant^s clerk in court, that, previoufly to the 
livery of the plea, (the general iflue) he had beei 
formed by the defendant's folicitor in the country, 
it was his intention to objed, on the part of 
fendant ; but not having received dired inflrudion 
that efibd, and not being then aware of the adual 
ceflity of giving fuch notice before the delivery ol 
plea, it was not given till the 9th of March^ two 
after plea pleaded j the affidavit further ftated, th; 
was informed and believed, that it was effential to 
juftice of the caufe, that the defendant fliould I 
liberty fo to objed. 

Hi 
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Hughes oppofed this motion, as being in direA oppo- jSio. 
fidon to the letter and fpirit of the afl: of parliament, (^ ) ^T~ ^ 
which dire^ the notice to be given ; and the language and 

(rf which IS explicit, that notice Ihould be given ** at or * J^in" 
before plea pleaded." ^""""^ 

Per Cuf. This motion has been allowed by the 
Court of King's Bench ; and the fame practice prevails 
in cafes of fet-offl 

{a) 49 G. 3* c. 121. f. ioa 
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18 to* 

The Attorney General v. Lord George Henr 
ylijs^l Cavendish. 

and 23d, 

The legacy duty HPHIS was 2ln information of debt, claiming from Lor- 
"voathemrt" George , Henry Cavendijh^ as executor and rcfiduar 
f ate «ihount of legatee of Lord Frederick Cavendijh^ certain duties und^ 

therefidueof tn r x ^ir^ ai -■ 

theteflaior't the ftatute ot the 30th of G. 3. c. 52. And on tr 
timr^Ve ^^* trial the foHowing fadts Were agreed to be admitted 
executor;* de- ^nd a fpecial verdia was accordingly found : (latine, th 

Ihrering' into the * o ^ o» 

ftamp office the <« Lord F. Cavend'tjh died October the 21 ft 1803 ; ^^ 
amends to reuin ** Ws will was proved on the 29th of OcfZ^A^r following 
«reWu«yie- a Qn the 30th of July 1808, the defendant (being x\ 

" defcendant of the brother of the deceafed) tranfmitte 
to the Commiffioners of Stamps, an account of the te 
tator*s perfonal eftate, intended to be retained b 
** him for his own benefit, in due courfe of adminiftrs 
tion, as executor and refidtiary legatee ; and offers 
to pay the fum of £i 225. 2j. being £ 2. los. percen 
*• on ^49,006. 4J. excluding all the intereft, which ba 
** accrued after the teftator's death, which would ha^ 
*' have made the whole amount to ^61.964. 6/. 1^ 
" the duty upon which, was ^€1549* is. id*j after d^ 
*' dufting the property-tax.** And Ihe queftion for th 
confideration of the Court was, which of the two fuio 
the Crown was entitled to receive from the defendan^. 

Damfi^ 
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dampier for the Crown. The fum which the Com- 1810. 
biffioners of Stamps claim in the prefent inftance is V. ^ -^ 

» * The '^TTuR- 

dearly the fum ro which they are entitled, being charged, w*^ GitM..RAt 
according to the exprefs words of the aft of parliament, li o, cavim- 
upon the deal- refidue of the perfonal eftate of the de- 
ceafed ; at firft fight there may indeed appear to be a 
hardfhip and a difference, but fuch fuppofed hardfhip. 
mJ difference is fallacious, and does not in fa6k exift ; 
delay is the ground by which the fum is fuppofed to be 
increafed ; if the defendant had paid immediately, the 
duty would have attached upon the fmaller fum, whereas 
he is how called Upon to pay upon the accumulated 
fum ; but on examination it will be found to be exaftly 
the fame thing to him, whether he pays on the fimple 
fum, at the teftator's death, or on the accumulated fum 
ten years afterwards ; becaufe thd greater amount arifes 
from the irttereft made upon that money, which be- 
longed, and ought to have been paid, to the Crown imme* 
diately upon \ht deathof the teflator. The payment of duty 
upon the fmaller fum is againft the policy, as well as 
againft the juftice of the aft ; the policy of the a£k is to 
dofe the account as foon as pofiible : the executor may at 
all times do fo, being entitled, under the 34th fcftion, 
toreceive back the duties, which he may have paid upon 
any fums of money claimed after he has clofed his ac- 
count at the Stamp Office. This queftion arifes mainly 
on the 2d and 35th feftions : by the 2d, the duty is ha* 
pofed " upon the clear refidue, and upon every part of 
** the clear refidue, of the perfonal eftate of every perfon 
*^ who Ihall die after the pafling of this aft ;" and the 
35th, which applies to refiduary bequefts, enafts, that 
the duty upon fuch bequefts (hall be due, whin the 
executor is entitled to retain in the due courfe of ad- 
miniftration. It will, perhaps, be objefted on the part 
of the defendant, that intereft accruing fubfequenily is 
no part of the perfonal eftate of the deceafed at the 

G 2 time 
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181Q. time of his death ; but refidue is a relative term, and 
^ '^' ^ . relates to the whole perfonal eftate of the teftator. Call it 
v^^gkveI^Il jJTets, — what is the legal meaning of that word ? — ^goods 
2^»nft and chattels, which were of the eftate and effefts of the 
DISH. teftator at the time of his death, in the hands of his 
executors to be adminiftered : — this is the true definition : 
it is fo defined in pleading. If the intereft accruing 
after is not part of the refidue, it is not part of the 
perfonal eftate, and fo not part of the aiTets : the ar- 
gument on the other fide muft. go that length ; yet that 
cannot be fuccefsfuUy contended, for it is recoverable by 
the executor as aftets } and the reafon is clear,*-— it is part 
of the perfonal eftate ; and, when all the debts and legacies 
are paid, it becomes part of the refidue ; yet the executor 
has no right, except to the efFefts, which were the 
teftator's at the time of his death ; but this is app)endant 
to the effects, which were fo. In the cafe of an ad- 
miniftrator de bonis non (which is a ftronger way of 
putting it) he takes intereft, not only after the firft ad^ 
ininiftration, but alfo after the fecond, granted to him- 
felf, and he recovers what ^ven the firft adminiftrator 
could not ; for it has accrued fince his death ; but it was 
annexed to the teftator's property, and drawn to it.^-So 
far as to the legal meaning of the word refidue. 

In equity alfo, contingent interefts after the death 
have been held to be part of the teftator*s effefts, ibt 
Duke of Bridgewaler v. Egerton (/»), and Shaw v. 
Cunliffe (A). And In the cafe of Green v. Ekins (r). 
Lord Hardwicke faid *' The refidue of a perfonal 
«• eftate is nothing fixed, but a fluftuating intereft ; and 
** if the perfonal eftate is increafed by any event after 
** the death of the teftator, it is part of the refidue, 
*• and will pafs as fuch : why, then, not the intereft of 
*' that refidue ; for that intereft is affets and part of the 

{a) a Vef. ia2. (3) 4 Bro. Ch. Rep. 144. {e) 2 Atk 47j. 
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•* eftatc; for if legacies arc given, payable at a future 18 10. 

•* time, and at the death of the teftator, the affets are \^^'j^~^^^ 

^* deficient, but by profits in the mean time accruing, n^t gcnxrai. 

" is become after fufficient, all the legacies will be paid, Ld. acATm- 

" for thofe profits are part of 'the perfonal eftate, and 

** if fo, are part of the refidue in this cafe." If the 

Mafter had been called on to report, this would have 

been included, and therefore, it ihould have been fo 

confidered, and carried to the Stamp Office. Suppofe 

the eftate of the deceafed exaQly covers his debts, they 

need not be paid till the end of the year, and they carry 

no intereft, yet the eftate produces on intereft j^ioq, 

vnll it be contended,, that the executor is to take that 

without paying any duty ? 

The words of the 35th fe&ion dire£t the executor to 
give in a note, containing the particulars ^^ intended to 
" be retained." What is a retainer ? A creditor might 
recover out of the intereft, an executor may retain it, 
but not plemrjure as his own, for then it would not be 
affets. and the creditor could not recover it ; for the 
executor would not retain, but he would have it as his 
own ; then if fo, the executor muft infert it in the note^i 
and the duty follows of courfe. The *' clear refidue" 
can only mean that which is left of what was encum« 

hered by the debts and legacies ; now principal and 
wtereft were both emcumbered ; intereft, therefore, muft: 
be part of the refiuue. What the defendant contends 
f<^r, is contrary to the words of the A61 of Parliament, 
^o the legal meaning of the word refidue, and to the 
pra^ipe of Courts of Equity. 

Wetberell for the defendant. The executor in this 
c^le is alfo the refiduary legatee ; and becaufe he did 
Pot fettle his acounts for fome years, it is contended, on 
^b^ part of the crown, that the duty is payable on the 
PJ^ofits n^tde upon the capital, between the time of the . 
^ft^tor's death and the period of fettling the accounts. 
^ow the aft is not compulfory upon the executors to 

3 fettle 
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1810. fettle >vith government in a limited time ; and even U 
^eATToRT^ *^ ^^^^ ^^> ^^ would ftill be neceffary to make a provJ- 
HBT (iENERAi fion to cHaTge the intereft : there is, indeed a claufe (33) 
Ld. G. catcn. by which, if he cannot fettle his accounts in a given 
**'**■ time, he may compound by leave of this Court, and 
with the confent of the Commiflioners of Stamps : this 
fhews that no particular time fs neceflfary, and that the 
impoffibiHty of fettling was contemplated ; but yet the 
a^ does not go on to fay, that the party (hall, in the 
mean time, be anfwerable for the profits of the eftate : 
It is Angular that the Legiflature, contemplating the pof- 
fibility of delay, did not order that the whole interme- 
diate profit fliould be confidered as capital and chargeable 
accordingly ; if they fo intended it, fuch an oniiflion 
is extraordinary. We do not controvert . the general 
principles of law and equity that are laid down by the 
other fide; feveral of the propofiiions ftated we do 
not combat : as to the propofition, that if this is per- 
fonal eftate, it is part of the affets ; if fo, refidue, and 
if refidue, taxable : now, though it is admitted that for 
many legal purpofes, fuch property is refidue, yet for 
many it is not fo : it is alfo one thing to fay, that it 
pafTes by the will, and another, that it i^ refidue ; and 
altho dividends, and things of that nature, pafs under 
the will, yet they are not to be confidered as refidue at 
the death of the teftator : they are refidue for affets, but 
not refidue as intended in this aft. If a bond be given 
by will, yet the intereft, which afterwards accrues, cannot 
in fair parlance be called refidue at the time of the death. 
In the cafe of an adminiftrator de bonis non, the intereft 
accruing after the death of the firft adminiftrator 
is affets in fome fenfi?, but not as with reference to 
a tax bill, where you muft look at a definite period ; 
which in this cafe muft be the death of the teftator, 
^ unlefs you find words in the ad to include the profits 
and additions after that time. The cafes quoted are 
wide of the policy and intent of a tax bill : as to the 

law, 
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law that U laid down in thofe cafes, it is fo fettled, 18 10. 

becaufe ihe gift of a general refidue includes every ^ "'" -^ 

thing undifpofed of. It is the conftant pradice of Nir gknbkal 

courts of equity to make diftindkions, where neceffary, Ld. ofcAViw- 

between the principal and the ufufruft ; and there are ""*' 

cafes where accounts not being fettled, a Court will 

neverthelefs confider them as being fettled ; for inftance, 

a leafehold eftate, ordered to be fold and converted 

into money, though many years may elapfe before it is 

effeded, yet it is confidered as done at the death, A$ 

a Court profpeftively puts parties in poffefliion, ancj 

profpeftively gives the property in fome cafes, fo (hould 

the Court here retrofpeftively look to the death, looking 

always at the fubftantial thing ; time is not of the 

eifence in accounts. Government is only entitled to 

the tax given ; it is a fum fettled, and the duty remains 

the fame, when once fettled, whether taken at the deaths 

or ten years afterwards ; nothing in the a£k refers to 

witereft or accumulation of property, yet it is clear, from 

the 6th fe£Uon, that fuch an event was forefeen. 

The argument on the part of the Crown has ingeni- 
oufly loft fight of a pecuniary and fpecific legatee ^ but 
the ad, in fa£t, applies exaftly the fame to a refiduary 
as to a fpecific or pecuniary legatee : the principle of 
the z6t was to tax all the three exadly alike, whether 
the legacy was money, or funded property, or#eflfefts 
to be converted into money. Suppofe a legatee of a 
l^ehold farm, value ^300 per annum^ and the executor, 
owing to outftanding debts in foreign countries, cannot 
put him in poffefEon for three years, is he, when he 
^gns the leafe, and pays over ^900. for three years' 
rent, to pay the duty on that ? Is it part of the corpus of 
^^ bequeft ; can it be confidered as part of the farm 
kft at the time of the death I Saippofe it part of the 
J^fidue, and the executor is refiduary legatee, when he 
fettle^ his accounts he muft in fuch a cafe be taxed upon 

G 4 thQ 
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1 8 Id. t1i6 rent and occupadon of the farm. In the cafe of a 

*Thf attoiT' pecuniary legacy not paid for many years, mtereft is 

ytr GiNtRAL not given by the ¥riil $ the will gives the legacy, but the 

u. a'cATiN. law gives the intereft as a compenfadon for the de» 

•"■• tentioh of the principal. 

Graham Baron. Surely intereft is given, ** omne 
*^ acc^umfequitur fuum principale.** 

The title to intereft follows ; the will only gives the 
torpus of the legacy ; but the intereft arifes afterwards* 
Here the queftion is what the ad fays. When the Le* 
giflature taxes legacies, it taxes what the teftator gives : 
Now he only gives the fixed fum, the law gives the 
intereft. ^10,000 ftock comes to the executor as part 
of the refidue ; and he cannot fettle \m accounts for fome 
years ; government takes the income tax on the divi* 
dends during the time from the Bank, and when the 
note is given in, takes the legacy-tax alfo ; and thus it 
is income for the purpofe of paying 10 per cent, and 
capital for the purpofe of paying two and a half ^^ cent. 
while it is one and the fame thing : this may be fur and 
juft ; but it ought to be matter of legiflatbn ; Parlia- 
ment may fo declare it in a new a£t ; but it ought not 
to be matter of conftru£Uon, which neither the fpufit or 
words of the prefent a£t will faiirly bear^ This a& 
ought not to be conftrued as operating a punifhment, as a 
retribution for delay ; and it is not immaterial to recoiled 
that, upon an information for affefled taxes, a verdid 
idoes not carry damages for detendon, or intereft upon 
the taxes due, but fimply the original fum. In the cafe 
put, where the affets ezadly cover the debts, and the 
executor makes jf 100 by the intereft ; that would be 
clearly refidue, and fo is ingenioufly laid hold of ; but 
that is an extreme cafe, and ought not to be allowed to 
govern the prefent ; and even there I could point out 
pL way in which no tax would be due ; for inftance> if 
(^e executor fetded his accounts immefliately on the 
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de^th of the teftator, could the Stamp Office refiife to i<io» 
accept the note, and fay we will have the intereft taxed, ^ -nie Arrwi^ 
which you may perhaps make before you pay the tefla* vsr Oiem£jl44 
tor's debts ? In the cafe of an infant refiduary legatee^ 14. o.Cat»^[v 
where the executor carries on trade for the benefit of ^'^* 

the infant ; what in fuch cafe would be reiidue ? I9 the 
tax to be paid on the profits ? t^e ad itfelf fumiihes an 

indire& negative, by direding a valuation of the flodi;^ 
not of the profits made by the ftock ; and there is na 
diflFerence between a trade refidue and any other refidiie ) 
the value in all cafes ought to be taken at the teftator'f 
deaths becaufe the right of the legatees accrues them. 

Which ever way you conftrue this ad, it is a groft 
departure both from the letter and fpirit of it, to con* 
ftrue it otherwife tham as a 4ax on the capital, 1^ by 
the deceafed to the legatee ; and it ought not to be made 
an indired mode of punifhing the executor for fraud or 
delay in not fettling his accounts foonen The Stamp 
Office conftrudion of it, in fad, attempts to put a ta3( 
upon a thing not in ^ at the time, when the tax 
accrues. 

Dmnpier in reply. By the conflrudion which the ' 
defendant attempts to put on this ad, the Crown lofes 
all ; by our conftrudion, it is the lame thing whether 
the duty be paid now or then : the poffibility alfo of 
fraud is admitted in theur conftrudion, and the Coxiit ig 
called on to give that poffibility : by the confirudioii 
the Crown aiks for, that £raud is excltided, and at the 
£une time no injury is done to the fubjed. As to there 
being no words to include profits, they are included 
in the word refidue; had the legiHature intended to 
exclude them, the ad would have faid refidue at thf 
tune of the death of the teflator ; what the Crown 
claims is not intereft, properly fpeaking, but an accre^ 
^Km, which follows its principal ; the executor gives in 
^ Bote tp the Stamp Office before he is entitled to re- 
tain; 
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tain ; and the refldue is not to be found in the will, but 
in that note ; the reiidue does not bear intereft tili after 

The Atto»- , ... , . -it.r f_ 

VET General the note IS given in, and no duty is claimed after the 
M. G.*eATi!f. g'^^^S ^^ of the note, when the refidue becomes a 
wtH. fpecific legacy. The whole depends fimply on the word 
refidue, and why fliould it have a diftinO; fenfe here ? 
It is legal and equitable refidue ; it is legal and equitable 
aflets ; and why (hould it be ufed in a fenfe in which it 
was never before ufed, either in law or equity? But if 
it is faid that the right attaches at the death of the tef^ 
tator, then the Crown is entitled to its duty from that 

♦time, namely, to the principal, and to the intereft fmce 
made upon that principal. 
y^jfTj^ The Court haVing defired a further argument, it was 

^ this day argued by the Solicitor General for the Crown, 
and byTijr/^A^w Serjeant, for the defendant. 
■ The Solicitor General. The amount of the duty is a 

• debt, the quantum of which is fixed by the 2d feftion 
of the aft, and the 35th feftion conftitutes it a debt 
from the executor. The duty is impofed upon ** the 

'•' clear refidue,'* (words of definite meaning,)- " after 
** deduQing debts^ funeral expences, and other charges, 
** and fpecific and pecuniary legacies.** The word refi* 
due is an appropriate term in law, which the Courts are 
in the daily habit of conftruing. What the legatee takes 
as refidue,. on that is he to pay the duty ; the right of 
the public is the fame as the individual ; when he is enti* 
^ tied to the refidue, the public is entitled to the duty upon 

that refidue. He is bound to deliver into the Stamp Office 
a note containing the particulars, of what he is about to 
retain . as refidue, before he puts any fum into his own 
pocket ; now if he omits the intereft, it cannot for a 
moment be contended that he gives a correft account of 
the particulars intended to be retained. It is indeed faid 
ihat the words of the a£b do not include what arifes 
ifter the teftator's death, which is (;alled a new acqui- 

fuion J 
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fition ; but if it is fo, it would not pafs by the term re» 

i5due, nor be liable to the teftator's debts : the argu- ^^^ attor- 

ment, if good for any thing, would go the length of i^ir gbwceac 

ftewing that it was not part of the perfonal eftate, and u. g catbs; 

would be contending againft firft principles. No fpecific ""''' 

period is fixed, becaufe it is impoflible to know how 

foon the refidue can be afcertained : it is the duty of the 

executor quamprimum to afcertain the amount, and fend 

in the note, and it (hould be made his intereft fo to do ; 

but if the defendant in this cafe (hould fuceeed, it will 

clearly be his intereft to delay : on that account alfo does 

the Crown contend, that, for the purpofes of taxation, 

the word refidue has the fame meaning as for all other 

legal purpofes ; the law makes no di(tin£lion ; and thie 

words '* clear refidue'* ftrongly fortify the idea, that the 

aft is fpeaking of it in its legal and ordinary fenfe. 

Vaughan^ Serjeant. It is the duty of the Crown to 
bring this clearly within the letter of the aft, but it is 
neither within the letter or the fpirit ; the aft muft be 
eonftrued ftriftly, and the Court muft confider, whethw 
it is there fo clearly defined, that there can be no doubt. 
As to the conftruftion contended for by the Crown, 
that has already been exprefsly negatived by a judicial 
decifion in another Court, in the cafe oi Green v. Croft (a) 
which arofe updn the agth of the King, but as all thefe 
afts(4)are la pari materia ^ that dafe muft govern the 
prefent. The note to be delivered in, and on which 
the Commiffionei^ are to aflefs the duty, is to contain 
the particulars of the remainder of the teftator*s pro- 
perty : it would be an abufe of language to fay, that it 
^8 the teftator's property that makes the intereft ; for fa 
conftrued the intereft ever after would be liable to the 
^uty, being made of the teftator^s property, that is, of 
vhat once was the teftator's property . As to the meaninjg 

(«) 2 H. 1^1. 30. {h) 20 G. 3. c. 28^ 2| Q. 3. c. 5^ 

?? 0,3.0^51.] 360.3.0.52. 
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tSio. of the word refidue ; it is not intended to deny, that 
*"j^'^* "^ this would pafs by that term ; but upon what principle 
9st GEwsa^t does a court of equity give fuch a meaning to the word ? 
UL o. Cafbit- Merely that the party fhould not be fuppofed to die 

ioteftate. What the defendant here aiks, is not for a 
new conftruQion of the word refidue, but only that 
the refiduary, the fpecific, and the pecuniary legatee> 
jhould be put upon the fame footing. It is indeed 
argued, that there are no words to exclude the intereft : 
the defendant^ in anfwer to that, contends, that it is not 
included, and [the onus of (hewing that it is included, 
lies upon the Crown. 

The Solicitor General in reply. The cafe of Green r. 
Croft is not applicable, as it arofe on- the 29th G. 3. 
when the duty was charged, not upon the legacy 
itfelf, but on the receipt, which was optional ; and in 
the cafe of refidue, no receipt was impofed, for refidue 
was not mentioned in the aft. 

WetherelL That cafe at lead eftabliflies, that intereft 
is not taxable as an appendage to the corpus of the 
^legacy. 

That cafe is not very intelligible ; but decifions on that 
a£k are not at all applicable to cafes upon the prefent : 
the afts are not in truth in pari nuiterid^ the former ads 
being all repealed by the 36th G. 3. and the duty being 
laid upon the legacy itfelf and not upon the receipt; 
it is therefore a fallacy to fay, that they are in pari ma^ 
terid. TheTimple queftion then remains, what is re- 
fidue? CK vi termini it includes intereft, as well as 
principal ; and there being no words of exclufion, it mufl: 
be taken in its common and ordinary fenfe. It is aiked 
if the intereft is to go on for ever ? No fpecific time is 
fixed ; it depends upon circumftances ; and if the party 
delays giving in his note, he muft ps^y upon the intereft 
he has made in the mean time. As to a fpecific or pe* 
cuniary legacy, the prefent cafe differs from them on 

principle^ 
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^rinciplej they becoming inftantly the property of the 

P^^^- The ATToiT 

The iudement of the Court was, this day, delivered bv «*» GmBKA^ 
Macdonald Chief Baron. This is an information, La.G.CAmM 
claiming a certain Turn from the defendant, upon his jtfM^v, 
retaining the refidue of the eftate of Lord Fnderick 7*&*^ 
Cavendijh ; and the queftion to be confidered is, what 
ihouldbe the fubjiratum of that computation : the Crowd 
contending, that it mud be taken upon the original 
refidue, and its accretions; the defendant, upon that 
at the time of the tedator's death. The claufe in this 
ady that is mod material in the prefent cafe, is the 35th ; 
but neither in this, nor in any other is any particular 
time mentioned; as far as it goes, it feems to fpeak 
of the time then prefent; it certainly does not refer back^ 
and all the other claufes feem of the fame defcription ; 
it feems, therefore, to refer to the time when the refi* 
duary legatee was performing the ad of retaining. The 
6th fe£bion directs the duties to be paid by the executor 
upon retainer; there the pun^um temporis b the ad 
pf retaining. The 2 2d, though referring to fpecific lega^ 
des, drongly applies ; " to fet a value thereon*' clearly 
refers to the time prefent : how eafy to have faid 
" what the value was at his death/* if the Legiflature 
had fo intended it. The 23d, alfo, is material ; the duty 
which is to be charged and paid in refpedl of any legacy, 
^* according to the amount or value of the property 
" taken in fatisfaftion thereof,*' mud mean according to 
the value of the property at the time of taking it in fatis^- 
faction for .the legacy. The 33d alfo has a AmilarprcM 
^ifion, but not a hint of any time but the prefent* 
Collating all the claufeSj»that can profitably be referred 
^P> the computation is to be made on the value at the 
time of computing, and there is no didiadion made by the 

3^ in this refpeft, between the prefent^ and fuch cafes, 
.as are embraced by thofe claufes. The word refidue has a 

xo clear 
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dear meaning ; it .refers not only to the fum at the time 
The attor- ^^ ^^^ death, hut it draws along with it the intereft : the 
ittrGtNtRAx. aft does not in terms fay, whether the duty is to be 
L4.G.CATBN. charged up6n the amount, at the death, or upon the 
»*»*• amount by accretion ; the defendant, therefore j ought tc 
fliew that in this cafe a different meaning belongs to th< 
word. The law could not fix a time i many circum 
(lances might embarrafs and delays as has happened ir 
the prefent cafe ; and in the mean time eflates may in 
crcafe by dividends or by intereft ; but they may alfc 
decreafe : fuppofe the refidue to be ^2o,oco in th( 
three per cents j which were at par at the teftator* 
death, and before the delivery of the note they fal 
50 per cent J would it be right to charge the duty upor 
the ftock at par as at the time of the death ? The Attor 
ney General would then be told that the a£t did no 
fay fo ) or if a valuable houfe, worth ^io,bco, weri 
buriit down the day after the teftator's death, and th< 
materials were only worth £100^ would it be right ti 
charge upon the i^ 10,000 ? Here sf 10,000 was lyin 
at the bankers ; if the bank had failed, is the full dut: 
to be p^id, *tho only one penny in the pound be r« 
covered ? 1 ake the cafe of a leafe for three lives, air 
the two youngeft die offy muft you go back and coir 
pute the value as on three lives, when one only of £ 
.years is left ? If taken from the death in fuch inftandi 
of decreafe, it would be evident opprcffion ; but it 
quite indifferent to the legatee, whether the duty ^ 
taken at the death, or ten years afterwards, he pa; 
the fame; if taken immediately, ^10 only is paid, 
he waits ten years, that woold give £^ intereft, an 
then jf 15 isdemanded; yet he ftill pays only the ^k 
which he Ihould have paid originally. The public had i 
right to the jfio at firft, and fo have they to tb 
profit made by that £10, after it had legally vefted t 

govenuneni 
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poternment. Upon the whole, therefore^ we are of 

(Jpinion that the conftruftion contended for by- the' , 

Crown IS the leaft inconvenient 5 m no cafe can the le- n£v GiNiRAft 

gatee be out of pocket by it ; and, by the other con- Ld. ofcAVEM- 

ftrudUon, the public would be inconvenienced, as it 

would make it the intereft of the executor to delay. - In 

cafes of diminution, it would be great hardfliip and op- 

preffion to compel the party to pay upon the refidue at 

the death ; in cafes of augmentation he can be no lofer, 

whether he pay the fimple duty at the death, or the 

duty, and the intereft made upon it, ten years afterwards* 

^- Judgment for the Crown. 



«*-iL, 



The Kino v. Villers. MmJmy^ 

July %yL 



TH 



[E defendant had been a diftributor of ftamps for The nierMru 

r V r Tvr • f I i • '^^^ entitled to 

part or the county or Warwick^ and was, by an m^ poundage upon 
Suifuion, dated the 2«^^/^/r/V 1806, found indebted JoTeSouif*. 
to the Crown, in the fum of ^19,020. i2j. ±d. where- <»'«;'»>«to'»fc««« 

' ^ -^ ^ -^ ^ ^ under an e«« 

*ipon an extent iflued to the ftieriffs of the city and tent. 

county of Coventry J who feized, among other things^ 

Various parcels of ftamps, amounting in value to the 

fum 'of ^10^3 !• ys» 2d. And by an order of this Court, 

Ae (heriffs had been direflaj to deliver over to William 

^ilberforce Bird^ who had been appointed to fucceed 

^illersj as diftributor of ftamps, fuch of the ftamps as 

Were in ufe for diftribution, and to deliver up fuch as 

Were not in ufe, to the Commiffioners of Stamps to be 

cancelled, but fubjed to the ftjeriff's poundage. 

Dauncey^ on behalf of the fureties of Villers^ had, in 
4e courfc of Hilary Term Lft, obtained a rule to fiiew 
-• . cau.e 



VlLLUiU 
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i8xo. Caufe, Vfhy the fbrmer rule, fo far as it refpe&iA tlie 
fheriff's poundage, ihould not be difcharged ; which wat 
oppofed by the Solicitor General and Dampier on the 
part of the Sherifis; and fupported by Dauncey and 
Clarke. 

Macdonald Chief Baron^ this day, delivered the 

judgment of the Court. This is an application to dif« 

charge fo much of an order, which had been obtained 

by the Attorney General, as regarded the Sheriff's 

poundage ; and it is material, in confldering this order, 

to obferve, that it was made ^^ upon the motion of Sit 

A. Piggotf Attorney General, oh behalf of His Majefty.'* 

The fureties aflc to annul the latter part of this order : 

looking at the language of the bond, we fee that Fillers 

was ^'entrufted and employed to diftrlbute;'' by this bond 

he was a mere fervant : look alfo at the language of the 

inquifition and extent, particularly tlie inquifition ; he is 

there dated to be " poflfeflfed of and entitled to" 

feveral goods, (that is his private property,) and to be 

poffeffed of (but not entitled to) divers quantities of 

vellum, &C. The drawer of the inquifition does not 

irenture to fay, that he was entitled to them : the (lamps 

in hOt are of no value, but the paper, till uled ;^ the 

c(mimiflioners may, and often do, alter the ftamp, and 

ihey inftantly become of no value. The pradice alfo 18 

Hated to be thus : ^^ When a diftributor has configned 

to him certain ftamps,'* (a hStor to all intents and 

purpofes) ^* he dedu&s four and a half per cent.*' the 

exad condudk of a fador. This then was clearly the 

King's property: the flamps were entrufted to Villers 

but the property was never out of the Crown ; anc 

it was direded to be paid over to the new dUbibutor 

as (till belonging to the Crown ; and thofe that wen 

not in ufe were of no value. Then upon property fi 

fituated, can a Iheriff be entitled to his pound^ 

Certamly not upon the King's property ; for he did no 

affi{ 
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allift the King at all. Th3 furaties therefore, are en- 
titled to have the latter pan of this oriar amulleJ* 




The rule made abfolute. ^gamft 

\lLLEKt, 



Ex parte The Borough of Liskeard. SameJay. 



It is not fi fK- 
cien*, that the 



AN Infuper having been fet upon the townfhip or 

borough of Lijkeard^ in the county of Cornwall^ at Rcccivfr Gene- 
theinftance of Charles Rijhleigh^ Efq. (Receiver Ge- account bctn* 
neral for that county) for the fuui of ^402. 9. 9. as the t\nl^^ri: 
alLeed deficiency of the colledors, on account of the fe^ *«A/"- up^" 
a:aand contribution aft f) for the year, ending April iheiccountii 
the 5th 1799 ; the townfhip rt lifted the procefs* on the paSeVwithia 
grounds that the Receiver-General's account had not ^*^""**- 
been declared and pafled in due time. 

By the former ads of parliament, it was cnadcd that no 
receiver fhould be allowed or admitted in his accounts 
to fet infuper or charge any place for monies in arrear 
and unpaid, unlefs fuch account were declared and 
paffed in the Exchequer, within two years. And by the 
42 G. 3. c. 4a. f. 13. it was made lawful for the auditors 
lopafs and declare the accounts of any receiver of the 
duties charged by the aid and contribution aft, at any 
^me before the 5th of April 1803 ; but the 14th feftion 
provided that no receiver (hould be allowed to fet infuper 
in his account for any of the faid money, which (hould be 
unpaid, unlets fuch account was declared and pafled within 
three years. In the prefent cafe the Receiver fwore to his 
J^ccounts (under a commiflion direfted to commiffioners 
^ the cou my of Ccrnwall) on the 4th of April 1803* 

(/) 38 G c. 16. 

H A rule 
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1810. A rule having been obtained for the Attorney General 

t. ^^, ' mj to (hew caufe, why the infuper fliould not be difcharged ; 
The Borough it was oppofed (the 2ift of June 1809) by the Solicitor 
•f L18RIAR0. Qg^j.^1 j^nd Abbott^ and fupported by Dauncey and Eaji. 

Macdonald Chief Barony this day, delivered the 
judgment of the Court. The queftion in this cafe is, 
whether the Court fhall relieve this townfhip from the 
in/upet- which has been fet upon them by the Receiver 
General. The Receiver General was reftrained by the 
former afts from fetting infuper^ unlefs his account was 
declared and pafled within two years ; and by the 
42d G. 3. the time for pafling and declaring his ac- 
count was increafed to the 5th oi April 1803, for the 
duties raifed under the 38th G. 3. and he was allowed tc 
fet infuper J provided fuch account was paffed within three 
years. The method purfued with refped to the Receive 
General's account is this: After he has made them up, h. 
is fwom to the truth of them either before a Baron, or be 
fore commiflSoners appointed by a commiflion iffued ou 
of this Court ; they are then fent to the Auditor's office 
where they are copied on parchment, and then declare- 
before one of the Barons ; but it is uncertain how foon a 
this can be accomplifhed. In this cafe the R eceiver Geners 
fwore to his account only on the 4th of April in Cornwall 
it could not, therefore ; it was phyfically impoffible tha 
it (hould be here in time ; he did all that he could there 
and I am aware that Receivers General think it fuffi 
cient, if their accounts are fwom to before the 5th o 
AprH^ and it may create a difficulty ; but it is nothing t( 
us, that the praftice is wrong ; we cannot get rid of the 
exprefs* words of an ad of parliament. If the Court 
fliould deprive thefe perfons of the benefit of the afti 
what apology could they have for fo doing ? Thef 
would fay that it was the plain import of the ad, and 
that the Receiver General might have fent up his ac- 
count early enough to have been declared and pafled io 

duCf 
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due time. We cannot fet afide thefe words, although 1 iSio. 
doubt whether they were underftood by the drawer of ^^^^^ 
the aft ; what was meant, perhaps, was what has been Tht borouoh 
done, namely, that the Receiver General fhould do all, 
that is to be done below, before that time. But the 
language is exprefs, and here it was phyfically impofll* 
ble that all could have been done within the time pre- ' 
fcribed by the aft.- The word " paffed" can have no 
meaning in this ftage of the bufinefs ; till the quietus the 
account cannot, ftridly fpeaking, be faid to be pafled. 
This may be worth the confideration of the legiflature, 
who can at any time fet it right, and quiet the Receiver ; 
but here the Court is compelled to fay, that the infuper 

mufl: be fet afide. 

The rule made abfolute. 



Dingle v. Rowe. ^^l 

'pHE Solicitor General moved, on the part of the de- ^^^^^JJf*' 
fendant, to enlarge publication till the firft day of n«w commiiSoa 
next term, and that the defendant might be at liberty to friwI^T'iTtritV 
fueout a commiffion to examine his witneffes in the "•*^'^**^ 
country, direded to the fame commiflioners as were 
named in a commiflion heretofore fued out by the com- 
plainant, returnable without delay. 

This motion was made upon an affidavit of the de- 
fendant's folicitor, that the depofitions already made in 
the caufe had not been feen, read, or heard read by 
him ; neither had he, nor, as he believed, had the de* 
fendant been informed of or made acquainted with the 
purport or contents of the faid depofitions ; and alfo 
that the defendant had feveral material witneffes to 
examine. 

Leacb objected to this motion, that the affidavit did 
not ilate any reafon why the defendant had not examined 

H 2 thefe 
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thefe witneflfes on the original commiflion ; an<! 
tended, that to induce the Court to grant this : 
gence, the defendant ought to (hew to the Coui 
affidavit^ why he could not examine his witneflfes 
the plaintiff's commiflion, 2 Fowler ^ 145. 

The Solicitor General. No inconvenience to the 
tiff can arife from the Court granting this applic 
as we are willing to bear the whole of the expence 
as we have already fworn that the contents of the 
fent depofitions are wholly unknown to us. 

The motion was allowed upon payment to the 
tiff of the cofts of this application, and the expen< 
his attendance on the new commiflion, in cafe he 
not examine further in chief, but (hall only crc 
amine. 



Juiy »ith. 



Brookland V. GoLDiNG and others. 



t^^im^ ^HIS was a tithe caufe, in which iffues had be( 
fiaUc to cofts. reded, and, having been afterwards withdrav 

the plaintiff, were taken pro confejfo ; the caufe now 
on for further directions, and the only queilion wa; 
regard to cofts. 

Leach and Hall for the plaintiff, contended ih 
the two preceding vicars had each received for the 
of forty-five years a compofition of one (hilling i 
pound, in lieu of all vicarial tithes ; and as the m( 
contended for were more rank than any that hs 
been eftabliflied, the defendants were not entitl 
cofts, although the plaintiff, being frightened i 
expence of going down to trial, had withdraw 
iffues. 

Mac DO 
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Macdomald Chief Baron. No man will come into 
Court with a clear cafe againfl: him, therefore in all 
cafes there mud be fome doubt, which would preclude 
us itom giving cods in any inftance ; the weight of the 
expences attending an iflue, (hould have been confidered 
before the plaintiflf filed his bill. 

The bill difmifled with cods* 
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MICHAELMAS TERM, 

51 Geo&gs III. 
1810. ■ I I ■■'■ , - 1 - 

JJj id, itb, 

:^«^ ,"i Evans ,;. Brown. 

A trinfoaion of HPHIS was a bill filed by the brother and heir at law of 
l^m^^^tL%hx, the vendor, for the purpofe of fetting afide the fale 

Si^e*^nd of certain lands in the county of Carmarthen^ on the 
of inadequacy of grounds of the inadequacy of the confideration, the re- 

coiJiderattoD-— " * ' 

the relation bt- lation that fubfilted between the parties, and the inca- 

' tiM^ind*the^in- pacity of the vendor. The eftate fought to be reco- 

^en^Meitf ^ered by this bill confided of about 310 acres, and was 

refufed, neither Jet in the year 1792, when it was fold to the defendant, 

of ihejroundi en ' r\ \ r c 

baring been fuf- for £^J per annum^ VIZ. Dynas on leaie ror 2 1 years 
. fici.entiy made ^^^^ Michaelmas 1 789, at ^2 1 ; Clynyar on leafe for 

one life, at £12 \ Havodnog on leafe for two lives, at 
/^4. loj ; all which lives were in being at the time of 
putting in the anfwer ; and the remainder of the eftate 
had, fince the time of' the fale, been only raifed one 
guinea per annum. For xhe plaintiff one witnefs fwore, 
that in the year 1794, if the lands had been out of 

leafi^ 
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leafe^ they would have been worth jC^S^o- Six other 1810. 
witneffes ftated the annual value in 1792 to have been 



£VANt 



from ^95 to >Ci4o ; and according to their teftimony, tg-iinft 
the lands, at the time of their examination, were not worth 
to be let more than £156 per annum i and their value 
to be fold, was eftimated by them at from ^^2500 to 
if3ooc. For the defendant two furveyors, who were 
fliewn the eftate in the year 1797 by the vendor, ftated 
the price to be fair ; as did five other witnefles, one of 
whom faid, it was more than he would have given at 
that time. The eftate was mortgaged for /350, and was 
fubjeft to an annuity of /15, payable to the mother of 
the vendor, at that time aged 78, and who died before 
any inftalment became due from the purchafer : the 
coniideration given by the defendant was ^f 300, and an 
annuity of /40 to the vendor for his life : the vendor 
at the time of the fale was 46 years of age, and he lived 
1 1 years afterwards, and always exprefled himfelf pleafed 
^ith the bargain : the annuity was not feeured upon 
the eftate ; and a fine was levied by the vendor, although 
he wasfeized in fee and unmarried. As to the relation, 
'which fubfifted between the parties, the defendant was 
proved to have entered up judgment for the vendor in 
a fuit, which had been carried on by an attorney of the 
Bame of Jones j to whofe bufinefs the defendant had fuc- 
ceeded, and ^^83 was deduced out of the purchafe 
money for the payment of the bill on that occafion ; and 
he once afterwards did fome profeflional bufinefs for 
the vendor ; but Mr. Lewis ^ an attorney, and who was 
a witnefs to the deed, proved that he read it over, and 
explained it to the vendor, before he figned it, who per- 
feQly comprehended it, and was much pleafed with the 
bargain. With regard to the incapacity of the ven- 
dor, the witnefles for the plaintiff depofed to his being 
^ conftant habits of intoxication ;' that he once (hot his 
^^rn cow for breaking through a fence ; that after a 

H 4 hard 
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i8io. hard rain, he had gone to a top of a mountain to cut ; 
'^^j^^^'^^ trench from one puddle to another ; and that he ha< 

nainft always told his landlady that he was 47 years old. Fo: 
the defendant it was proved that he was fober at the 
time of executing the conveyance, and that he was o 
a (Irong mind ; and the clergyman of his parifli depofed 
that he was in the habit of attending church regularly 
and that he frequently took notes of the fermon, anc 
would often, at th'.? end of the week, repeat part of it : 
another witnefs a!fo depofed, that, ^hen he was parift 
officer of a neighbouring parifli, the vendor managcc 
his accounts for him. 

Clarke and Cooke for the plaintiff. There are ihrei 
grounds for fetting this tranfa£lion afide, eiiher of whicfi 
will be fufficient. It is clear that this could not kave 
been a fair dealing ; the vendor was in the coiiftani 
habit of intoxication, and therefore eafily impofed upon, 
and being at that time in diflrefled circumftances^ he 
probably applied to the defendant, as his attorney, ic 
relieve him from his diftrefles : this tranfadion toob 
place in the year .1792, a long lime ago certainly ; bu 
it is eafy to account for nothing having been done in i 
earlier, by the conllant intoxication of the vendor, anc 
his inattention to his affairs. The value of the eflate a 
the time of the fale, was at lead: £1 500, and if you 
allow ten years purchafe for the annuity of ^40, that 
added to the £6^0 paid down, will only amount tc 
^1050 ; and as to the mother's annuity, flie died of olc 
age before the firft inftalment became due ; bcfides the 
annuity granted to the vendor was not fecured upon" the 
eftate ; there was only the perfonal fecurity of the de- 

fendant, who might have fold the eflate, and quitted the 

country ; a fine alfo was levied, which is remarkable, as 

Evans was feifed in fee and unmarried ; there could 
therefore be no dower, or eftate tail 10 be barred. All 

this affords very ftrong prefumption that the defendant 

knew 
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knew that he was doing a very fufpicious thing : There 

are many cafes to (hew that a Court will interfere 

where a confideration fo inadequate has been given (a). aguMft 

The defendant here being the attorney of the vendor^ ^^"^ * 

ought ro have given a full confideration for the eftate, 

otherwife he will not be permitted to hold it ; a Court of 

Equity w II in fuch cafe fet afide the fale as a matter of 

courfe : the defendant had been a clerk of Jones, who 

is admitted to have been the vendor's attorney, and 

upon his deceafe not very long before the time when 

this tranfaction took place, the defendant fucceeded him» 

and was employed by the vendor as his attorney ^ and as 

fuch he ought to have done the beft for his client, and 

inftead -of buying his edate at an under rate, he fhould 

have fought for another purchafer (A). Many inftances 

ofweaknefs in the vendor have been (hewn ; and Lord 

^burlowj in the cafe of Gartjide v. IJberwood (r), faid^ ^ 

^* the inftances produced « though in themfelvcrs ridicu- 

Icus, yet being produced by fair people as fatisfylng 

^leir minds, are fufficient to convince me .of his weak* 

nefs '' It is not contended that this can be decided with* 

c>ut further enquiry : contrariety of evidence muft be ad* 

mitted, but the weight preponderates in favour of the 

plaimiffy and it is fubmitted that the fame iiTue fliould be * 

direded as was direded by Lord Tburlow in Gartjide 

V. IJberwood^ to enquire into the value of the land, and 

the payment of the confideration, and alfo to enquire as 

to the ftate of mind of the vendor, and the relation that 

fubfifted between the parties. 

(«) Clarkfon v Han way, 2 P. Wms. 203. Filmer v. Gi»tt, 7 Bro» 
C P. 70. Bennett v. Vade, 2 Atk. 324. Uiiderhill v. Horwood 
'0 Vef. 209. G Wynne v. Heaton 1 Bro. C. C. i. Heathcote 
'• Paignon, 2 Bro. C. C. 167. 

(0 Harris v. Treminhere, 1 5 Ves. 34. Gibfon v Jeyes, 6 Vet; 
M. Huguemin v. Bafely, 14 Ves. 273. Fox v, Mackreth^ 2 Bro. 
^- C. 400. 

v) 1 Bro. C. C. 558. 

The 
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1810. The Solicitor General^ Dauncey and Wing/leld, for the 

^ EvAMt ~^ defendant. This bill feeks not only to rob the defendant 

againfi of an efbite, which he has been in poiTeflion of for i S 
years, but alfo of his charadier ; and contains many 
charges of an acrimonious nature. The defendant is ac- 
cufed of having > in the chara£ler of the vendor's attor- 
ney, got pofleifion of his edate at an under value; it 
is fwom in the anfwer that the purchafe was made at the 
defire of the vendor : it is alfo charged that the annuity 
was not paid ; but the receipts down to Evanses death 
have been produced. As to the three grounds upon 
which it is attempted to fet afide the bargain, mere in- 
adequacy is not of itfelf fufEcient to do fo, Fonb. Eq. (d) 
Moth V. Atwood (e}. The cafes quoted are not applicable 
to the prefent, they only fhew that a Court of Equity 
will interfere in cafes of fraud ; the laft cafes as to in« 
adequacy are Mortlock and BuIIer (/), and Burrows v. 
Locke {g)y and in thefe, though the price was admitted to 
be inadequate, yet the contrad could not be fet afide. 

[Macdonalo Chief Baron. I remember a cafe before 
Lord Thurlow^ where an eftate of Lord Abingdon had 
been fold under a decree of the Court, and, owing to 
grofs negled, the inadequacy was very great, yet he 
was extremely unwilling to fet afide the contrad; but 
at laft confidering the Court as truftee for the property, 
and that it was not unufual to open .the biddings^ he 
with great relu£bmce ordered the biddings to be opened.^ 
The vendor here lived 1 1 years after the fale, and 
notwithfianding the charge in the bill, no evidence is 
given of his having at any time exprefied himfelf at al^ 
diflatisfied with the bargain ; and even allowing the cor^' 
fideration to be inadequate, may not a perfon, perfedl ^ 
competent, difpofe of l^is eflate for lefs than its full v^-" 
lue ? but as to the real fad of the value, it is proved 

(i/)P.ix6. (OjVcf. 845. (/) 10 Vef, 293. (x)ioVcf.47r- 

th^ 
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hat the eftate let for only ^47, the intereft of the mort- 
gage took off out of that ^17. 10/. befides the mother's 
annuity, who, though 78 years old, is proved to have agamft 
been hale and hearty at this time ; fo that in lieu of *^*^* 
I14. ly. the vendor immediately received ^^40 per 
mamy befides j^3oo in hand ; and yet this bargain is fo 
pr^nant with fraud, that the Court is called upon to 
fet it afide on account of inadequacy. As to the bond 
for fecuring the annuity, it is a circumflance, though but 
a flight one, againft the defendant ; it is not a badge of 
fraud, nor a feature in the cafe fufEcient of itfelf to fet 
afide the fale ; it would have been better if it had been 
lecured upon the land, but it was regularly paid ; 
die defendant was a very refponfible man ; and the ven- 
dor content with his perfonal fecurity. It is alfo con- 
tended that this conveyance muft be fet afide on account 
of the relation that fubfifted between the parties ; it is 
Dttdthat the defendant, as the attorney and confidential 
agent of the vendor, got round him, in that charafter^ 
aad induced him to make an improvident bargain ; but 
tlie evidence merely proves that he once only before this 
traniadtion entered up a judgment for the vendor, in a 
fiiit, which had been previouily conduced by his prede- 
oeffor Jones ; we agree entirely upon the principle of 
ile cafes quoted upon this point ; but the prefent does 
tot come within them ; they, in fad, merely ihew that 
Court of Equity will look with anxiety into cafes, where 
be party, who becomes the purchafer, is either the 
cxifidential attorney for all purpofes, or fo immediately 
onneded with the eflate in queftion, that he ought to 
lave made the moft of it for his employer's benefit. As 
o the incapacity of the vendor, the plaintiff's wimeffes go 
EU> further than to fay, that be was in habits of intoxi- 
cation, and, when drunk, incompetent to bufinefs : the 
defendant has fhewn that he was fober and cbmpetent 
it tbe time of making the fale, and the attorney whoiQ 

he 
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i8ro. he fent for to examine the deed, and who aiftera 

^- ^ - ' -- witneffed the execution of it, fwears that he wa 

wainft ftrong mind and not to be impofed upon ; and ever 

plaintiff admits that he was fufHciently competen 

make leafes, but not to fell his lands. 

Clarke in reply. This cafe has been artfully divi 
but the three points ought to be taken together, 
faid that the defendant was not the confidential a 
ney ; but where is the diftindion between attorney 
confidential attorney? if he was the attorney of 
vendor, he was his confidential attorney ; and the 
cited fhew the principle, that Courts will proteft a c 
from his attorney : the drfendant having fucceede 
the bufmefs of Jones ^ put himfelf in the fame litu: 
toward Evans as Jones had been in ; nor do we find 
the vendor ever employed any other attorney ; 1 
does not appear that Evans himfelf called in Lewisj 
if the defendant fent him, it mufl make much ag 
him, as it would fhew that he knew he was de 
with a very weak man. Had Lewis, in faft, been 
vendor's attorney, he would have told him that th 
nuity ought to have been fettled on the land, and tl 
was unneceffary that he fhould levy a fine : all th 
known of this tranfadion, is that the eflate was 
veyed privately ; when they treat for the fale, we 
no perfon prefent, we hear of no previous valuatioi 
advertifements ; and out of the amount of the pun 
money a large fum is deducted for law bills. 1 
are ftrong grounds for an iflue to try whether th( 
fendant was attorney or not. The rent, at which the 
let at the time of the fale is no criterion of the rea 
lue ; all the plaintifPs witneffes ftate the confideratic 
be inadequate ; and the furveyors, upon whofe teflir 
the defendant fo much relies, only fay in gei 
terms, that the full value was given ) but they do 
add what was the value ; they certainly muft have i 

a valua 
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a valuation, and if that -iiad been in the defendant's 
favour, he would have produced it. As to the compe- 
tency of the defendant, it is* quite impoiTible that a ag^iait 
perfon of fuch notorioufly drunken habits could have 
been fo clever a man, as the defendant's witneiTes repre- 
feDt him to have been : on this head, therefore, it is 
evident the defendant's witnefles have endeavoured to 
bpofe upon the Court. But the plaintifF'has a right 
to have all thefe circumftances connected together ; and 
under thefe, I truft the Court will think proper to direct 
further enquiries to be made. 

Macdonald Chief Baron. This cafe comes before 
us under very unfavourable circumftances in every re- 
fped, feeking to undo a tranfadion, with which the 
party to it, during the 11 years he lived, always ex- 
preffed himfelf pleafed. It is incumbent on the plaintiff 
10 (hew that one of the three grounds is clearly made 
out, either the incapacity of the vendor, the inadequacy 
of the confideration, or that the party was the attorney 
of the vendor ; clearly, the defendant's method of en- 
qurring is the true method, not whether he drank, but 
whether drinkiog crippled his underftanding ; the plain- 
tiff Ihewsthat he was frequently drunk; how is that 
met? Not by denying that he drank, but by (hewing that 
when fober he was an intelligent man, and of a ftrong 
mind ; the weight of evidence therefore is with the de- 
fendant. With regard to inadequacy of price, it is not 
be meafured by a little on one fide or the other, by this, 
or that excefs, if fo, where fliould we caft anchor ? The 
rule is, that unlefs of itfelf it proves fraud ex evidentid 
rerum, by itfelf it has not the weight fuggefted,. As to 
the value of the land, tlie witnefles for the plaintilF ram- 
ble from £1$^^ ^^ £3^^^ y befides they are not con- 
Terfant with the matter : but the defendant'^ furveyors 
&y he gave a fair price ; and one witnefs fays, more than 
be would have done. As to the bemg the vendor's at- 
torney. 



£¥AMt 
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iSio. tomey, it would be carrymg that doftrine to a monftroi 
length to fay, that having been clerk to Jones j he cou 
not purchafe this eftate ; the two inftances afterwar« 
do not make him an attorney in the fenfe of the woi 
in the cafes referred to, namely, as having a perfie 
knowledge of his affairs, and as being the perfon wl 
ihould advife his client } as to this property, the d 
fendant does not appear to have had any particuL 
knowledge. It has been faid you are to take thefe thr 
reafons together, but, if bad fingly, they cannot \ 
good altogether ; the bill ihould therefore be difmiflec 
and with cofts. 

Thomson, Graham, and Wood, Barons, of d 
lame opinion. 

The bill difmiffed with coft 



J^rifaf, D£ Tastel and Others v. Kroger. 



Wbert tbe fum JQ AUNCEY, moved to put in three bail in a caul 
birg«, th* Court where the debt fworn to amounted to ^45 1 2, 01 

San^wi^* to juftify in double the fum, and each of the other tw 
^ »»" ^ in the fimple fum (A). 

Macdonald Chief Baron. ,1 do not know that the 
is any line drawn with refpeft to the number of bai 
it muft depend upon the particular circumftances 
each cafe. I remember a cafe, where the fum bei 

{b) EafterTerm^ 33 G.2. It is ordered, '« That in CTcry 36 
^ where fpecial bail is put in, and the plaintiff in fuch adion I 
«' except to fuch bail, then fuch bail {If but two) fliall each of U 
" juftify themfelves in double the fum fworn to, and marktd on 
« writ or procefs, by virtue of which the defendant was arretted, 
" on which he put id bail/' i Burton, 124. Edmunds, 54. 

6 v( 
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verf confiderable four bail were allowed. In fo large a i^i^, 

fum as this is, it is a benefit to the plaintiff to have more *t! — ^ ^ 

than two, mafmuch as it is a greater lecunty. and orhen 

Thomson Baron. It is very reafonable in fo large a cromL 

fum, though the Court would not be inclined, where the 

debt is only ^20, to make the plaintiff feek for fo fmall 

a fum from many parties* 

The motion granted. 



Mytton v. Harris. aw. 171IL 

THIS was a bill for tithes, to which the defendant had '■ • ?'•• •f.,f7* 

1 itinii • ment to 1 kiU for 

pleaded that ihe had annually compounded with the chhes, ic u •« 
plaintiff, and paid him £2 1 in lieu of tithe of com and m ti^tiiM 
ffrain- "***"• ^ ^ 

Benycn oppofed the plea, as being too loofe, in not •pe«inMt«»i 
ftating, either the time when, or the place where 
fuch agreement and bargain for the compofition was 
made ; and argued, that in pleading an agreement at 
law, the time and place, and whether by pat-ol, or 
in writing, was neceffary to be dated, and to (hew that 
the fame ftridnefs was required in equity, as at law 
quoted Mitford^ Chan. Plea. 232, and the cafes of 
^tory V. Lord Wind/or (/), Burk v. Brown (k\ and Fojier 
V. Vajul (/). 

Owen fen. fupported the plea, 

Mac DONALD Chief Baron. In a plea of payment, as 
this is, it cannot be neceffary to ftate time and place. 

Thomson Baron. If ihe had pleaded that (he bad 
fet out the tithes, (he would not have been obliged ta 
have ftated when or where, nor is (he in the prefent in- 
fiance. 

Wood Baran. No venue is neceffary in chancery 
pleadings, nor time. 

The plea allowed. 

(0 2 Atk. 63a. (i) 2 Atk. 398. (/) 3 Atk. 587. 

Harwood 
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1810. 



Harwood v. Sims and others. 



j^l^pU X^^^ ^*" ^'^ ^^^ ^y ^^^ ^^^^^ ""^ Mar/ion, in t 
itisnoobeaioo county of O:cfordy for an account ot fuiall tithe 
to evidence of and the defendants, in their anfwer, had fet up a par 
modus, that the chial modus of fixpence per acre^ payable half ycc^r 
t::^'^T ^t Michaelmas ^viALady^day. 
came was habie Lcach^ for the plaintiff, obiefled to the evidw'nce of 01 

to pay titbcs* ^w 

of the defendant s wirneffes, that the dcceafed perfo 
vrho told the witnefs of the reputation in the puiiih ^ 
himfelf a parifhioner, liable to pay tithe, and ther 
fore interefted. 

Fer Curiam. It is impoffible to confine evidence < 
reputation in this manner ; at that rate you would e: 
tirely cut it up. 
EvMenre of Another witnefs had depofed, " That he had heai 

reputation. . . ' 

^' from old inhabitants now dead, and whofe names i 
did not recoiled):, that fixpence an acre was alwa 
paid in their time in lieu of fmall tithes." 
Leach contended, that this depofition ought not to 1 
read in evidence. 

The Solicitor General^ Daimcey and Wing/icld^ for tl 
defendant, if this is not admitted, it is impoflible 
give any traditional evidence ; if the defendant hs 
examined as to any particular fafl, as, for inftance, to tl 
payment for one piece of land, this would not be e^ 
dence : but this is not offered as evidence of particul 
payments, it is not confined to payments ma4e by tl 
perfons 3vho told the witnefs, but ix extends to the ufaj 
of the whole parifb } it is general as to fad, though a.* 
as to time* 

Macdou ALD Chief Baron. This is a tradition of 
fad, and I take this to be the diftin&lon as to evident 

4 
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of reputation ; if they confine it to the fafl: of payment, 
it would not be evidence, unlefs the tradition that came 
with it was a reputation that that had always been the 
cafe: the effence of reputation is, that if you prove 
a iaS, as for inftance payment of a fum of money, it 
muft be accompanied with this, that it was fo paid in 
confequence of a reputation. 

Thomson Baron. This comes within the general rule 
of evidence of reputation : this is not made up of hearfay 
of a particular fad. ^ 

Wood Baron. I have heard this evidence given at 
JB/f Prius an hundred times, without any objedtion 
being taken to it. 
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Ha&wood 
againft 

biMt 

and Others. 



Baker v. Leathes* 

THIS was an aftion againft the defendant for not re* 
moving tithes, tried before Lord Chief Jujiice 
Mansfield, at the laft aflTizes for the County of Nor- 
folk^ when a verdicl was found for the plaintiff, with 
jC'50 damages. 

Frere Serjeant j in obtaining the rule to (hew caufe, 
'^hy the verdift fhould not be fet afide, and a new trial 
Slanted, dated that the damages were very eiKceffive, 
'^ that the Jury, in giving fuch damages, had entirely 
^r^arded the diredlions of the learned Judge, who 
^'^fed the caufe, and who told them, that the plaintiff was 
^^t entitled to receive a full compenfation for all the 
damages, that the tithes might have done him by temain* 
^^ lb long upon his land, as he himfelf might havcf 
*illnuncd them as damage-feafant at the expiration of a 
^^oibnable time* 

I Beji 



ifovemhtr ajd. 

In an aftibn for 
not ,removins 
tithes, the Court 
refuled to grant 
a new tiial, 
tJ\pugh daroaget 
amounted to 
150/. on a farm 
of leOi than 100 
acres, ^/mi.the 
owner of the 
land may diftrain 
tithes as damip^ 
feafamt after a 
reaibnaUe tTrnt. 
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i8i». J?^ ai^ Perkins now fhewed caiife, and contended 

I- -*,■<■ - I that the plaintiff was fully entitled to retain his verdidk ; 

sKafoft^ fott^ough it was faid by Lord Chief Jujiice Mansfield 
Liathes. th&* the plaintiff might have diftrained the tithes, as 
damage fe^f ant ^ after a reafonable time, yet 'he did not 
tell ihem what was a reafonable time : it was for the Jury 
to exercife their difcretion in faying what time was rea- 
fonable,and what was the damage fuftained by the plain- 
tiff previoufly to that time ; and there was no reafon for 
fuppofing that they had not exercifed a found difcretion 
in the prefent. inftance. The defendant has little reafon 
to complain of this verdid, as the plaintiff had requefted 
Aim to remove the tithes, agreeing, that by fo doing 
he (hould not. prejudice the caufe then depending as to 
the mode of tithing ; it is clear, by his refufing to do 
fo, that he intended to harrafs the plaintiff as much as 
he could } and if he has by fuch means incurred heavy 
damages, he mufl abide the confequences of his own 
obflinacy. 

Frere Serjeant ^ and Storks^ in fupport of the rule. The 
whole of the farm poflefled by the plaintiflF does not 
amount to i oo acres, it is therefore quite impof&ble that 
the Jury, in giving fuch enormous damages as ^150, 
could have paid any attention to the dire£Hons of the 
learned Judge who tried the caufe. Courts of law have 
always fet afide verdids, where the damages given are 
fo very difproportionate to the injury received. 

Macdonald Chief Baron. The Court always ex- 
pels exceflive damages before they interfere to fet aiide 
the verdift of a Jury. In the prefent cafe there is no 
line laid down for diflraining, but the very vague one of 
reafonable time, which is either a queftion of law or 
fad:, — i think, of fad,^— >and then it has been determined 
by the jury. It is clear that the plaintiff was not com- 
pellable to remove the tithes as damage-fea/ant ; he is then 
to ufe his difcretion, and he is in a (late of dilemma into 

which 
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which he is put by the defendant. This has been fub- 2810. 
mitted to a Jury, who were perfeftly competent to (late ^^ — 
the damages, and I fee no reafon for a new trial. againft 

Thomson andi Gr ah \m Barons^ of the fame opinion. *^tii»i# 
Wood Baron. This is the firft time I ever heard 
of a diftrefs for tithes damage-feafant^ — poffibly it may lie : 
but in the prefent cafe the farmer might have thought, 
from the conduft of the clergyman, that he was laying 
by to take advantage of any flip he might make , he 
therefore aded prudently in letting the tithes remain^ 
and in reforting to the prefent* action for the damages 
he has fuftained in confequence. . _ 

The rule difcharged {a). 

(«) In the cafe of Wittianu and Another y. Ladner, 8 T. R. 72. 

it wu decided upon the authority of a cafe in 7 Ld. Raym. 1879 

that the owner of the Und could not turn in his cattle, though the 

tjthtt remained more than a reafonable time upon the land^ Seo 

alio 3 Bulftr. 336, and Toller on Tithes. 71. 



'Ilie following Rule was made by the Court in this 

Term : 

GENERAL RULE. ^^[HS" 

TX^ 18 OrdbreD) That in bailable afHons, where the*^ to (moi ^ 

film fwom to exceeds 4? 1000, it fliall in future be ^^ 
^^'ficient for the bail to juftify in jf 1000 above tb^ fuiu 
to» 
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Dtcembtr lOlh. 

« 

Two extents 
having ifTued 
a^aialt A. and 
an extent in aid 
into another 
county ngainfl 
B for the Time 
fums. B. paid 
the whcle debt, 
givin* notice to 
the iherifFto 
retain the mo« 
nev till the 
leplity of the 
extent in aid was 
tried ; after- 
wnrds A. paid 
part of the 
mopey is B. in 
conCf qivence of 
an jrrangcmeut 
among them- 
fch*i. The 
iheriirwho iobk 
the i'l {u iitions 
agairill -\. is not 
entitle! 'o any 
Iha ' of the 
^unJj^e. 



The King v. Bowles and others, 

nnWO extents having liTucd into JVi/f/fjire againft the 
defendant, the firft dated the i.nh of July 18 to, for 
jf 24,167 ly. 3<i. and the other for ^3 1,983 6s. 2cL 
dated the 6th of Auprjl following, the fheriff, on the 
7th of Augujl^ took inquifitions of the property of the 
defendants on both the writs. Immediately after the 
taking the inquifitions a ncgotiaticn commenced between 
the ailignees of the defendants and the affignecs ot 
Brickwood and Company, againfl whom extents in aid 
had iflued to cover the fame fun-s. On the I9ih of &/- 
tembcr the aflignces of Brickwood paid to the flicrills of 
London a fufficient fum to cover the faid extents, and at 
the fame time gave them notice, in. writing, to retain the 
whole money in their hands, until the legality of the ex- 
tents again(i: BiicL'w'ood'znA. Company ^was afoertained. 
The afiignees of the defendants paid to the aflignees of 
Brickwood and Company, the fum of j6!i 8, 1 25 14s. iid, 
in confequence of an arrangement among themfelves", 
upon which the (heriffof Wilt/hire, on the 28thof 0(f7^i^r, 
gave back the pofTeflion of the defendants' cffefts. 

Dauncey, in the courfe of the* term, bbtairied a rule, 
calling on the flieriffs of the City of London^ their under- 
fherifFs, or fecondary, to fhew caufe, why it Ihould not 

be 
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be referred to the Deputy Remembrancer to apportion 
between .the under- {heriflf of WUt/Ijire and the under- 
fterifT or fecondary of the City of London j the ufual agawft 
poundage on the faid fumof sSi3»i2^ 14s, iid. fo paid tnd ocheifc 
by the defendants' afljgnees to the aCignees of Brickwood 
and Company. 

Dampicr this day (hewed caufe on behalf of the fheriffs 

of London, and contended that the fhcriff of Wiltjlnre 

could not be entitled to any part of the poundage. The 

extents here were not againft the fame parties ; in WilU 

Jfjire they were againft Bozvlcs and Company, and in 

London againft Brickwood and Company. No venditioni 

txpanas iflued in this cafe ; and though it may be the 

fame thing when parlies pay by the preffure of the levy, 

yet the money, which was paid by different perfons in 

confequence of an extent into another county, cannot be 

faid to have been produced by the preffure of the levy 

againft the defendants. The fheriff of Wiltjhire has not 

even the equity of faying, that the defendants came ia 

and paid to the affignees of Brickwood any part of the 

money, for that was done fubfcquently ; the whole of 

the money was paid to the fheriffs of London on the 19th 

of September^ and it is not alleged that the defendants 

paid their proportion till Oilober ; fo that their effefls 

conftituted no part whatfoever of the payment to the 

Crown. As to any arrangement between the parties, that 

cannot at all affed the fheriffs, Rex v. Caldwell (a\ 

2nd this is eyen ftronger, the parties not being the fame. 

The whole debt here was paid to the fheriffs of London^ 

before one fixpence was levied under the extent into 

^ilijhire^ Rex v. Barber (by Both upon the reafon of 

the thing, if it was res Integra, and upon the authority 

of the cafes, the fheriffs of . London are entitled to the 

^hole poundage. 



• f 



(a) I Anftr. 279. (i) 3Ajiftr. 717. 

- - 6 - ' Dauncey 



u 
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1810. Dauneey in fupport of the rule. This cafe differs fixmi 

^- ' ' "■' thofe, where the flieriflf proceeds adverfely : in fiift, the 

•gainft payment of this money was not a completion of the levy, 

•nToum. ^ i^ ^^ accompanied with a notice, which mud be con- 

fidered as making it a conditional payment : the arrange* 

ment alfo was propofed previoufly to the payment, though 

not concluded till afterwards ; and this cafe turns upon 

that arran»2[ement, and ought not therefore to be governed 

by the cafes quoted from Anjiruther ; as to the money 

not being identically the money of the defendants, it was 

fubftantially fo ; and though the parties might not be the 

fame, yet the debt was. 

Macdonald Chief Baron* It appears to me that the 
fheriffs of London had completed their levy, and, I think, 
, their receiving the notification makes no fubflantial dif- 
tindion ; the effed was fecured by their ad, and they 
are therefore entitled to the whole poundage. The ar- 
rangement was entirely between the parties themfelves, 
with which the fheriffs had nothing to do. 

Thomson and Wood {a) Barons^ of the fame opinion. 

The rule difclmrged. 



Tu^jay, AuBERT and otheTs V. Jacobs and others. 

in'aVaiued policy nPHIS was a motion for an injundion upon opening a 

^ISJdJliU^^ material exception, under the following drcum- 

Tthe biu thtt ftances : 

the Tuue of 

the cargo u The plaintiffs had infured two veffels, with their car* 

•mount inTured, gocs, to Scutb America j which having been captured, 

Si'd^^t*^ the defendants brought their adkion at law upon the 

iWein to the policv ; whereuDon the plaintiffs filed this bill for a dif« 

value uftited '^'j . ••ri_ r i_. •' 

in tht isToice. CQvery , and upon the commg m or the anfwer this motioa 
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ms made, on the ground that the defendants had not 
fuffidently anfwered to that part of the bill, which charged 
them with infuring to a greater amount than the value 
of the cargo, inafmuch as they had only ftated that the 
cargo was worth ^21,000, ^' as ftated in the invoice/' 
The only charge of fraud in the bill was, that the cargo 
had been fold in South America previous to the capture. 

Leach and Lovattj in fupport of the motion, con- 
tended that fuch an anfwer was infufHcient, as the de- 
fendants had not fwom direflily to the real value ; nor 
had they fwom that that was the true value, according 
to their knowledge or belief. 

The Solicitor General and Wil/on oppofed the motion. 

Macdonald Chief Baron. The material point now 
contended for, is that the real value was not fo great as 
the fum infured ; the defendants declare pofitively the 
value according to the invoice ; in a valued policy, as 
this was, th& infurer is precluded from entering into the 
queftion of value, unlefs there is fome fraud alleged : 
now as to this particular, there is no charge of fraud in 
the bill ; the fimple queftion aiked of the defendant is, 
whether there is any excefs in the infurance over the real 
value, they anfwer the value is £2 1 ,000, ** as ftated in 
the invoice.** This muft be a fufiicient anfwer in the cafe 
of a valued policy, where no fraud is charged. 

Thomson Baron^ of the fame opinion. 

Oraham Baron. The rule in cafes like the prefent 
>^> that it is not enough to charge that the real value 
^ ihort of the infurance, it muft be (hewn that the in- 
^uality is fufficient to imply fraud ; but the only atle- 
S^on of fraud here, is quite diverfo intuitu from the 
Prefent charge. 

^ooD Baron. It is clearly eftablifhed, that a valued 
policy 18 a legal policy, and it amounts to an agreement 
between the partiesi that the particulars of the value jQait 

not 
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iSio* not be enquired Into ; if, therefore, we fhould allow thi 

^a""'"" "^ motion, it would, in fafl:, be to fet afide the agreemen 

and ottiert between the parties, which we cannot do unlefs fomi 

j*^ ftaud is {hewn. 
** O'*^ The injunaion refufed 
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Brown v. Neave. ^P^'''^*u 

February Jth. 

/^UGHES and E. Lawes this day (hewed caufe againfl a warrant of 

aiule, for fetiing afide an attachment apainft the feftjlldgmenT' 
^^riffs of London, for not brineing in the body, under "^'^^^ * ^^^^ 

^» , , ' 00 y» iiKe upon pijr* 

**^^ following cirCUmflanceS : memby mftal- 

The plaintiflFhad brought aflions againd the drawer, theOieriE 
^^d againd the acceptor of a bill of exchange, after 
^^fcich the acceptor executed a warrant of attorney to 
^onfefs judgment, with a defeazance upon payment of 
^^e debt and cofts by inftalments : the day after the ac- 
ceptor had executed the warrant of attorney, he became 
^ bankrupt, and, upon default of payment of the firft 
*nftalment, the plainnfffued out an attachment againft 
^be (heriflFs, which was fought to be fet afide by the 
pJ'cfcnt rule. 

Hughes and E. Lawcs contended, that the warran 
^f attorney was no waiver of the plaintiflF's right ( 

K aaic. 
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a£kbn againft the Iheriffs ; all he had done, was me 
ly taking an authority to enter up a judgment, if 
thought proper, which authority he had not taken : 
vantage of. The Court of King^s Bench in the cafe 
Hodgfon V. Nugent (^?), have faid, that a cognovit by 
principal, without notice to the bail, (hall not difcha: 
the baiL 

[Wood, Baron. You may take an afEgnment 
the bail-bond.] 

Hughes and E. Lowes then contended, that the agi 
ment being made merely by the attorney of the ph 
tiff, without any authority being (hewn, it cotild not 
confidered as binding; and at all events, it could \ 
zSeSi the action, to which the acceptor was no party 

Owen]un. contra^ urged that the point had been 
at reft by a cafe in. the Court oi Common Pleas (^b). ; 
that the warrant of attorney being given for the d 
and cods in both adions^ it was a bar againft this i 
ceeding in either. 

Macdonald Chief Baron. Security was taken 
confefs a judgment, and for cofts in both anions 
muft , therefore be a waiver of the plaintiff's ri 
againft the (heriff in both. As to what was faid \ 
regard to its being the aft of the attorney only, a 
does not appear that it was afterwards difowned by 
principal, it is clearly binding upon him. 

The rule made abfol 
(a) 5T.R.277. 

(h) The King v. The Sheriff of Surrey, i Taunt 159- 
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Rebs on the Demife of Chamberlain v. Lloyd. ^ '- ' ■ -^ 

Sattiritiy, 
Fehruary 9tllf 

'DT an indenture^ bearing date Augujl the 27th 1786, Aredtaiina 
made between the defendant on the one part, and the Sitl**^c u^' 
leflbr of the plaintiff on the other; •Mhe defendant ^e-itw;/.iir 
** did demife, leafe, grant, fet, and to farm let ioCbam- ** tenure .jth^ 
•* berlairij all that meffuage, &c. fituate in the parilh of « ui^rtemamu;' 
•* 5/. Martins in the Coximj oi Pembroke, late in theoc- u^'^^^Zg 
** cupation and tenure of Phillips^ and his under* «!"< t^e leffee 

^ * ^ was not m pof- 

*^ tenants, and now in the occupation and tenure of feason* ro ■• to 
** Cbamberlain^ and his undertenants/* habendum to feifinuim^f- 
Ohamberlain for three lives, at the yearly rent of 80/. ^"^" 
Tte lefTor of the plaintiff continued to occupy the pre- ^yTe prefix 
naifes fo deniifed, till the 4th day of May laft, when pof- *^*JJJ^J^ 
'eflion was given to the defendant by the fheriffy under 
^ ixrrit of poffeffion, in confequence of a judgment re- 
covered by him at the Spring Great SefEons for the 
CTcunty of Pembroke ; and this ejeftment was brought to 
''egain the poffefiion of the premifes. 

Upon the trial at the lad ailizes for the County of 

refordy the leffbr of the plaintiff put in the above 

leafe, upon which no memorandum of livery of feifiii 

^^s endorfed ; for the defendant it was contended that 

the leafe was a freehold leafe, and livery of feifin was 

therefore neceffary to perfed it ; and LaurenceJi^/^, 

before whom the caufe was tried, being of that opinion^' 

^he leffor of the plaintiff endeavoured to prove it by the 

evidence of Peter Ax ton ; who faid, ** That he applied 

to the defendant in the year 1786 for the leafe of the 

lands in queftion, who told him that he ihould have 

** u^ if the leffor of the plaintiff would be bound for 

' him ; he afterwards carried a letter from the leffor of 

the plaintiff to the defendant, who, upon reading it» 

^d he had the choice between the witnefs and the 

leffor of the plaintiflT^ and he accordingly chofe the 

K 2 •« leffor 
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1811. ^Mtflfor of the plaintiff; the leafe was prepared and 
R„\ •* granted, and I took poneflion : the leffor of the 
iTl"*n ** plaintiff' told me, he fuppofed I was to occupy, and I 
*' did fo occupy accordingly ; the defendant made no 
" objcdion ; I have paid rent to the leffor of the plain- 
** tiff many times, and taken his receipts ; the leffor of 
** the plaintiff was in poffeffion of fire fields for two 
*' years ; I had the whole for eleven years ; I took pof* 
" feffion of the whole at firft ; he gave me permiffion 
*< to look after his land ; he had other land : he had 
•• no other poffeffion, except by my looking after it : 
•• the leafc was given to me, and I afterwards gave it to 
** the leffor of the plaintiff; this was three years after I 
** was in poffeffion ; Mr. Chambtrlain fent me to a gen- 
•* tleman at Pembroke, from whom I had it/' Lau- 
REKCE Jujiice^ upon this evidence, obferved, that it was 
impoffible for him to prefume againft the faft proved, 
and reluftantly dircfted a nonfuit. 

A rule having been obtained, calling upon the de- 
fendant to fhew caufe, why the non-fuit fhould not be 
fet afide, and a new trial granted ; ylbboit in the courfe 
of laft term fliewed caufe, contending that the evidence 
of Peter Jxtcn completely negatived the fadl of Livery 
ofSeifin having been made; and that although the 
doflrine of prefumption had been carried to a grea 
length in modern times ; yet no faft contrary to evi 
dence had ever been prefumcd. The inflrument \z 
qucftion, being a leafe for term of lives, livery is clear!; 
neceffary to its perfeftion ; and the books fiiew the grea- 
care of the Common Law as to the mode of making 
Livery {a) ; there are two kinds of Livery of Seifm^ : 
Livery in deed, and a Livery in law, but both muf 
take phce either upon the lands, or within view, anc 
there tnuff be words clearly denoting that the feifin anc 

{() Co. Lit. 48. a. Com. Dig. tk^ Feoffment, B and SbepU 
Tou. aoj, 

poffeffioc 
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poflfeffion is to pafs from the feoffcr to the feoffee : the 
delivery of the deed of feoSinent, even upon the land 
itfelf, unlefs it be delivered in the name of feifin, is not wgnatt 
a good Livery. In the prefent cafe, the treaty took 
place at a diftance from the landsj and none of the no- 
toriety and ceremony, required in Livery of Seifin, 
took place. It may be faid, that the parties afted under 
a miflaken fuppofition, that no Livery was neceflary, 
aad that therefore it is hard upon them ; lut they ought 
to have taken care to do all that the law requires. » 
The Court being defirous that it fhould be con- 
fidcred, whether it was neceffary for the leffor of the 
plaintiff to prove Livery of Seifm in the prefent cafe;, 
the argument was ordered to (land over ; and 

Thomson Baron faid, that he wi(hed it alfo to be 
confidered, whether the Liviery of Seida could be pre^ 
fumed within the time, at which it ceafes to be necellary 
to prove the execution of a deed. 

The cafe came on again this Term, when it was 
argued by jibbott and W. E. Taunton for the defendant* 
and by Cwen jun. and D. Jones for the leffor of the 
plaintiff. 

Abbott and IF. E. Taut ton. In anfwer to what fell from 
^T. Baron Thomson, when this cafe was firfl before 
the Court, all that is to be found upon that fnbjefl ^t 
Law, is in the cafe of Ifack v. Clarke, which was an aftion 
^f trover. Lord Coke {e) there fays, " If at the affizes 
** a deed of feoffment- were given in evidence to have been 

* niade 40 years ago, but it could not be proved that 

* Livery was alfo made, if poffeffion had all that time 
' gone according to the deed ; this is good evidence for 

the Jury, and I would direft them to find a Livery, for 
5t fl)all be underftood; but if the Jury find all this fpeci- 
^lly^ we could not adjudge this to be a good feoffment 
Without Liyery.'* The^e ^re many cafes in which a 

id) I Roll. Rep. 13^. 
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iSif. Court of Equity has decreed a perfect conveyance to 
fupply the want of Livery (e) ; and in the cafe of Jackfm 
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•gwnft n;. Jack/on ('/) in the year • 734, where upon a marriage* 
^ fetttement (dated 1659) of lands in two counties, Li« 

very of Seiiin of the lands in only one county was en- 
dorfed, Htkt Lord Chancellor faid, ^' the plaintifiF had a good 
^^ foundation to apply to a Court of Equity, as he had not 
'* his evidence to try his title at law ; and that if he were 
to try the caufe at law, he would dired the Jury to pre* 
fume Livery after fuch a length of time" ; but thefe 
cafes only prove that a Court of Equity will aid a defed 
of this kind, which (hews that there is no relief at law. 
And in principle, there can be no reafon given, why, il 
execution of a deed cannot be prefumed, without proof, 
within thirty years. Livery of Seifin (hould. If Livery 
of Seifin is difpenfed with, by reafon of the previoul 
poflfeffion of the leflfee, in the prefent inftance, it muft 
be by making the charter of feoffment enure as a re- 
leafe, which is clearly contrary to the obvious meaning 
of the words that are ufed. If this can be, it feemi 
ilrange that no authority is to be found for it in the old 
cafes ; they are full of the neceflity of Livery, which, 
before the flatute of frauds, ^as the only effe£tual part oi 
the conveyance. Sharp^s Cafe (g). ThorougbgooiPs 
Cafe (b). Littleton fays, ^' Where a leafe is made to a 
*' man to hold of the leiTor at will, by force of which 
leafe the leflee has pofleflion, if the leflbr make a re- 
Icafe of all his right, &c. it is good (i)." " But 






(e) Biden v. Loveday^ cited i Vern. i^. in favour of a leflee 
after twenty-five years pofleflion* Burgh v. Francii, Finch, 28. in 
fayour of a mo^gagee, date not * mentioned. Marlow v. Maxie^ 
^incby 388. in favour of a marriage fettlement, date doee not ap< 
pear; and Thompfon v. Attfield^ 2 Rep. in Chanc. 2x6. alfo in fa. 
vour of a marriage fettlement. 

(/) Fitzg. 146. {j) 3 Rep. 26. {h) 9 Rep. 136. 

(/■) Co, Lit. f. 460. 

•• where 
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^ where a man of his own head occupies lands at the t^iv 
*' will of him, who has the freehold, and fnch occupier j^' ^ 
^ claims nothing but at will, a releafe to fuch occupier ^^^ 
** is void (ky* This is to be underftood of a tenant at 
fufierance, where a man comes to the poHeflion lawfully^ 
and then holds over ; but take the two fe£tions together^ 
and they amount to this, a releafe cannot operate, on* 
lels the party is in pofleffion, and there be a privity of 
eftate between him and the releafor ; there can be no 
privity of eftate, where there is no eftate at all ; there 
muft therefore be fome eftate in the releafee* previoufly 
created by the releafor, or fome tmder whom be 
claims. . 

(Wood Bartm. Mere permiffion to occupy is a leale^ 
and has been determined to be fo)» 

Any holding at the will of the landlord would operate 
as a tenancy at will ; but the queftton here is, whet^ 
the lefibr of the plaintiflF had any vefted eftate, on vrUch 
the releafe could operate ; the deed ftates, that he and 
his under-tenants are in pofleflion, it does not fay how | . 
there is no evidence as to what was the tenure of the 
leffor of the plaintiff at the time of the teafe ; be ought 
to have fliewn at the trial, that there was a fufficient pof« 
feffion to eftabliih fuch a privity of eftate, as would let i^ 
the legal operation of a releafe, Butler v. Duckmanton {l)^ 
It is indeed clear that whatever poffei&on he had was 
under the leafe, which poifeflion cannot fatisfy what 
Littleton fays. If this charter of feoffment is to operate 
as a releafe, at what moment muft it operate ? it muft 
fo operate at the date of it, Attguji the 27 th 1786, at 
^hich day even Axtm was not in poffeffion, as he took 
poffeffion under the deed. In every common convey* 
^nce of lands a leafe is made to veft the eftate, which 
Would be unneceflary if this can operate as a releafe. If 

(i) Co. Lit. f. 461. (/) Cro. Ja. t^* 

K 4 • indeed 
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i8ix. indeed this can prevail, Livery of Seifin may in all cafes 
^ ,^„ ^ be difpenfed with, it will then only be neceflary to exe- 
■ftinft cute a charter of feoffment, and leave it to the feoffee to 
go and take poffeifion* 

Owen, jun. and D. Jones for the leffor of the plaintiff. 
There is in this deed not merely a general recital, but a 
pofitive averment, that the hinds were in the tenure and 
occupation of the leffor of the plaintiff and h\s under- 
tenants'; after executing a leafe containing fuch an aver* 
ment, the defendant is eftopped, firom contending that 
the leffor of the plaintiff was not in poffeffion at the time, 
and that he was not bis tenant; this is fuch a recital of 
a particular h&, that the defendant mud be eftopped by 
it, Shelley v. Wright (m) ; and Shephard^s Touch/tone (») 
iays, *' A deed indented doth bar and conclude either 
** party to fay, or except any thing agtinft any thing 
" contained in it." If then the leffor of the plaintiS 
was in, as tenant of the lands. Livery of Seifm was 
XK)t neceffary, in fuch cafe poffeffion would countervail 
Livery ; Livery is clearly unneceffary, where an eftate 
is paffed or granted by way of releafe or confirmation, 
or by way of increafe or executory grant {o). No par- 
' ticiilar words are neceffary in a releafe (^), and the word 
• grant is of general extent, it may amount to a gift, 
leafe, releafe, confirmation, &c, at the eledion of the 
party. Befides, the defendant has alfo confirmed this 
leafe by receiving rent, which in iifelf is an eftoppel (?)• 
Many cafes fliew that Coorts are anxious to fupport the 
intention of the parties, and for that purpofe it is noi 

(m) Will. Rep* 9* («) p. 53. 

(0) Vin. Abr. tit. Feoffment. B. pL 9. Shcph. Tou. tio. Ca 
iLit. f.460. Cooper V. Columbeel, Noy. 56. Ba. Abr. lit. Releafe. 
Com^ Dig. tit. Releafe. 

(/•) Co. Lit. 364. 1. Com. Dig. tit. Ccnfirmation. Sbep. Toit. 
314. Co. Lit. f- 53I. 

{f ) Co. Liu 352. a. 
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too much to prefume Livery of Seifin, after fo long pof-^ 
feffion : twenty years pofTeffion is fufiicient to raife every 
prefumption arifmg from the pofleiSon of ]and ; it is 
evidence of a fee fimple, and therefore a fortiori fuffi- 
cient to raife the prefumption of Livery ; much more 
ftrained prefumptions have been made(r); and in the 
cafe of Campbell v, IVilfon {/) ufcr of a way for twenty 
years was allowed to be fufBcient ground to prefume a 
a grantj that mud have been made within twenty-fix 
years. 

Macdou AhD' Chief Baron^ this day gave the judg* kJ^''^*^ 
mem of the Court. The nonfuit in the prefent cafe is 
fought to be fet aHde upon two grounds : firfl, that it 
ought to have been left to the jury, under ^the circum* 
ftances, to prefume livery of feifm ; and fecondly, that 
li?ery of feifin was altogether unneceflary. Upon the 
firft point, it was contended by the one fide that livery 
of feifin ought not to be prefumed under thirty years, 
the period at which it becomes unneceffary to prove 
deeds; by the other fide, that it ought to be prefumed 
after the expiration of twenty, as poflfeflion for that 
length of time would bar a poffeffory adion ; I own, for 
tnyfelf, I think twenty years the befl analogy. The 
learned Judge, who tried this caufe, thought that all 
grounds of prefumption, in favour of livery of feifia 
having taken place, were removed by the evidence: 
now, it appears from the evidence, . that ylitton was a 
candidate for the leafe, that he was rejected, and the 
Jeafe granted to the leffor of the plaintiflF; Axton there- 
upon takes pofledion as his undertenant: but there is no- 
thing in all this to preclude the poHibility of livery of 
fcifm having been made to the leflbr of the plaintiff*, 
though there is fufficient to prefume that Axton himfelf 
had none. Then it is allowed, that the neceflity for 

(0 Glib. Efid. 143. a Saund. p. 175. note (a). (/} 3 Eaft. 394« 

livery 
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Kvery of fdfin was fbperreded, if there was anj poSel^ 
fion under the defendant ;. and to (hew fuch pofieSoxt 
the words of the leafe are refeired tOj dating that the 
hnds '' were in the tenure and occupation of Cham - 
^ terlafn and his undertenants.^ Now Lord Coke (rO 
&ys, indeed, '* neither doth a recital conclude, becaul^ 
•* it is no direft affirmation :" but from Rollers Abridge'- 
meni {v) it would appear, that there is a diftindion b^^ 
iween a general and a particular recital, and though ^ 
general recital will not work an eftoppel, yet the x^^ 
cital of a particular thing wiU have that effeft ; and her^ 
b a particular recital* Taking all the circumftances 
this cafe into our confideration, we are all of opinio: 
that this nonfuit fhould be fet afide } JL myfelf for th c 
seafoms I have now fiated. 

^ The rule made abfolute. 

(/) Co. Lit. ^3. b. {v\ P. S7t. 
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In Re ShEPHARD. ^ -n^rj ^ 

THE petitioner was tenant for life in pofleflion, without oidermadet^oa 

impeachment of wafte9 of an eftate in Suffolk, under [!^?fi/iifb 
^indenture of bargain and fale dated the ift day of N(h ^one ^"^hidi 
^wifer 1788, by which indenture a truft was raifed to thedeputyr^- 
fecure, after the death of his father (the then tenant for received for 
life) an annuity of ^200 to the petitioner's mother in thepubHeiMu 
'aw, and the payment of ^1000 to each of his brothers ft^tl'o^^Qc. 
^nd fifters, out of the rents and profits of the heredita- might bt paid la 
^entS9 or by mortgage or fale thereof, or of any part* of a fum of 
I'art of this eftate, which was ftill charged with the ^JS vS* 
payment of three of thefe fums of ^1000 each, ^^ Jjf^J^S- 
^ith the annuity, had been purchafed for the public of the IumUu^' 
Service, under (latute 44 Geo.^. c 95. for the fom of taiMTadfa^B 
^630. The petitioner had previoufly redeemed the t!^!^^!^^ 
^hole of the land tax upon the eftate, by the transfer of "J^T^^^ 
^2359. i6. 1 14- three per cent, bank annuities^ purchafed pm of the hadt 
^th bis own money, not taking advantage of the claufe ^though'iSe 
of the aa ia) which enabled the tenant in poffeflicm to ^.",S^^ 

• 
(a) 42 Gfo. J. c. 116. f.51. 

iell 
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if?ii. fell any part of entailed lands, for the redemption 
^- j.^ -' the landtax ; and the prayer of the petition was, t 
SntruAKD. the faid fum of jf6^o, which, in purfuance of the i; 
fcftion of the aft, Ijad been paid into Court in the name 
the Deputy Remembrancer, to the. credit of the petition 
might be paid to him in part fatisfaftion and difcha: 
of the faid fum of ^^359* 16. i i-i- 

By the i jth feftion of the a6l the Court is autl 
rized, in a fummary way, upon motion, or by petitic 
on behalf of the perfons interefted or entitled to 1 
money fo paid to the Deputy Remembrancer, or the ir 
reft or produce thereof; " to make and pronoui 
** fuch orders and diredlions for paying the faid moi 
•* or any part of the fame, or for placing out fuch p 
^^ thereof, as (hall be principal, in the public funds, 
" upon government or real fecurities, and for paymi 
^* of the dividends or intereft thereof, or any p 
^^ thereof, to the rcfpeftive perfons entitled to rece 
** the fame, or for laying out the principal or a 
•* part thereof, in the purchafe of other lands or he 

ditaments, to be conveyed- and fettled, to, for, a 

upon the fame ufes, tt'ufls, intents, and purpoi 
*^ as the faid lands and hereditaments fo taken, flc 
** fettled, at the time of the payment of fuch mor 
*^ as aforefaid, as near as the fame can be done; 
^' otherwife concerning the dil'pofing of the (i 
*' money, or any part thereof, and the intereft of 1 
^* fame, or any part thereof, for the benefit of t 
^^ perfon and perfons entitled to and interefted in t 
•' fame refpcftively, or for appointing any perfon 
^* perfons to be truftee or truftees for all, or any 
^^ fuch purpofes, as the Court (hall, deem juft and r 
^< fonable.*' 

This petition came on to be heard on Tuefdaj laf^, \vh 
DampUr appeared for the petitioner \ and N(r^:and ; 

pear 
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peared for all the other parties interefted, and confented ; 
but as the next in remainder (the fon of the petitioner) ^^^^ 
was a minor, the court defired that the matter might SHii-HAto* 
fiaad over ; 
And this day, dubitante Thomson Barofi^ they 

made the order. 
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CThcMAYOR and Common* 

A r^ 1 ALTY of the Borough ol 

Attorney General ,;. I Plymouth, and others 



Information 



3ft bOl of revi- 
?or, 1747. 



TTHE original information was filed in Hilary Term 
17th G. II. by Robert Paunceforty Efq. Attornt^ 
General to His Royal Highne/s Frederick Lewis ^ Princi 
of Wales, Duke of Cornwall^ and Earl of Chejlery &c 
and Robert Hewer ^ againft the Mayor and Commonalty 
Plymouthy Humphry Buttal^ and others (a). 

To this information feveral of the defendants ap 
peared, and put in anfwers ; but the caufe having abater 
by the death of Robert Ileicer (Aug. 1746), before it va 
brought to an iffue, the Prince's Attorney General^ Jok 

(a) The fubftance of this information is fo very fully and acci 
rately dated by Mr. Baron Wood in delivering his judgmenf in tl 
fubfequent cafe of the Attorney General to the Prince of Wit J 
▼. Sir J. St, Aubjrif that it viras confidertd unnccclFary to infert it 
this place. 

15 Hew^ 
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Jewer^ one of the executors of Robert Hetuer, and Thth t754* 

las Veaks to whom all Robert Hewer* s right and intereft TheArxoE^ 

Q the premifes had been affigned, filed their information ^^^^^^ 

Old bill of revivor in Trinity term, lift G. H. thereby Mayor and 

praying that the former mformation and proceedmgs of pLrMovs!*, 

thereon, which became abated by the death of Robert •■*^^***«^ 

Hewer^ might ftand and be revived ; and, by way of 

lupplement to the original information, thereby charged 

ieforal new f^ds, and made feveral new parties, fome 

of whom appeared and put in their anfwers ; and other 

proceedings were had therein : bot the fuit having agaia 

abated by the deaths of the Prince of Wal£s and of 

J^bn Hewer (March 1751) Sir Dudky Ryder^ iheKing's ?i,x75L 

Attorney General, Henry Hewer^ fole executor of John 

Hewerj and Thomas Veale^ filed t^ieir bill of revivor, in 

iiilury term, 25th G« 11^ and by way of fupplement 

ihewed, that by the death of the Prince of Wales, 

1)18 right, eftate, and intereft of and in the faid premifes 

and matters, in and by the faid original information or 

bill, and by the fsud former fupplemental information 

^r bill, in manner as therein mentioned or fet forth, did 

devolve upon and came to his prefent Majesty, in rigbf 

of his crown by efcheat or otherwife ; whereby, as well 

as by the death of the faid John Hewer y the fiid former 

proceedings were become abated, and his Majesty's 

Attorney General J for and on behdlfof his faid Majesty, 

^ become entitled to the fame difcovery and relief for 

and on behalf of his faid Majt-sty, as his late Roval 

HioHM£<s, or his Attorney General on his behalf, ^ould 

have been entitled unto, in cafe his faid late Royal 

Highness the Prince was ftiU living. 

To this bill of revivor the defendants put in the fol* 
lowing demurrer : 

T)iefe defendants by protefiation, not confeffing all DtmuBir 
or any of the matters or things, in the faid informatipn 
^ bill of revivor contained, to be true, in fuch manner 

and 




CASE^ IN THE EXCHEQUER. 

and form as the fame are thereby fet forth and alledged 
^. ^ for demurrer thereunto thefe defendants fay, that it doc 

The Attor- ^ -* ' ^ 

utT.GKNBKAL not appcdr by tlie faid information or bilU that his M^^ 

MATORand J£STY IS beccme entitled to any interefl in the pre 

^PiTMooTM, niifes, in the original and fupplemental information mcr 

MdOtbeit. tioned^ as derived from, or by way of reprefentation t 

his late Royal Highnefs Frederick Prince of Wales 

and therefore, as his Majesty does not appear, by th 

faid information or bill, to derive any right or intere 

from his faid late Royal Highnefs ^ his Majesty canno 

as thefe defendants are advifed, revive the informatioc 

or fuits brought by his faid late Royal Highnefs ; fo 

which caufe, and for other defefts and imperfedtions i 

the faid information or bill appearing, thefe defendant 

do demur in law thereunto> and hua>bly demand th 

judgment of this Honourable Court, whether they £ha 

be obliged to make any further or other anfwer thereto 

and pray to be difmified with their reafonable cods i 

this behalf wrongfully fudained. 

MMysihfUid This demurrer^ after argument in Eajler term, 2 

«^,i75». Q 11^ by Comjn^ tVilbraham, and Starkie for the d 

fendants, and by the Attorney General and IVilmot 1 
fupport of the fupplemental information, was overruled 
ma^Dmmh€rttb. aud tho caufe having proceeded regularly to a hearinj 
jwry 44,45. was argued by the Attorney and Solicitor General^ Wilrm 
^^'^^'jj'^'^'" and Hujfey^ for the Crown, and by Starkie, Comyn, Fc^ 
xo. xi.ui%L r(Ht{J))^ Pratt ^ and Gould^ for the defendants; aud 
MmJky^ The Court (r) this day delivered their judgment* 

^m»A«rx6/A, Adams Baton^ having dated the fubdance of the L 

formation, proceeded as follows : 

[Jb) It appears from the Minute Book that Mr. Perrott moved 
the part of the Attorney General to revive the former informatic 
(Nov, 28. 1752 but he is ilated in the fame book to have open' 
the anfwers of all the defendants^ except Martyn, and he appear 
^o as of counfel for them, on the following days* 

(^} Ahjentt Smtthi Bavnt 
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This being the ftate of the plaintiflF*s claim^ I fliall 1754^ 
mention fome things that are not difputed. Sr — """ ^ 

Firft, It is not difputed but that this is part of the net gxnbaal 
Dutchy of Cornwall^ and, as fuch, part of the inherit- Th«^To» 
ance of the Crown. It has been proved in the caufe. 



tod CoMMoir- 
ALTT of Fi,r* 



tnd it is not difputed, that there were three leafes made "*^!i^ 
by the Crown of Sutton Pool to Lord Arundell. The 
firft was by Kin^ Charles the 2d, dated the 27th of 
FAruaryia the 13th year of his reign, made to Lord 
ArundeUj by the name of Richard Arundell Efq. to 
liold for 3 1 years : the fecond was made by Kin^ Chariet 
the 2d, in the 28th year of his reign, and was made to 
Richard Lord Arundellj to hold from the end and expi- 
ration of the former term, for the further term of 15 
years : the third was made by King William and ^een 
Mary^ and is dated the loth of June^ in the third year 
of their r^ign, and was made to Edward Treganna and 
fctir Courtenay (at the nomination of Antony Tretbewy^ 
^ho was adminiftrator of the faid Richard Lord Arundell) 
to hold, from the expiration of the lad-mentioned leafe, 
for the further- term of i j years, which expired in the 
year 1719. It appears, that an ad of parliament was 
oiade in the 7th year of the prefent King, impowering 
Ac lace Prince rf IVales to leafe part of the Dutchy of 
Cemwall for three lives, or thirty-one years ; which 
^d of parliament the Court mud take notice of, as 
bebg a public ad. It is not difputed that thefe leafes 
^ere made; the main difpute, in point of fa£t, is, that 
the defendants are not in pofleffion of any of the pre^ 
<nifes within high- water mark, that were recovered by 
^eftmenty or mentioned in the decree. There have been 
'ikewife fome objeftions in point of law : I (hall begin 
^th thofe obje&ions in point of faft : 

As to one of the defendants, I (hall mention him^ 
^^y to lay him out of the cafe ; and that is the de* 
ftQdant Brents He adrntcs that he is in pofleflion of the 

L premifeSj 
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premiies, and fubmits to account. He fays, he is iil 
pofleflion of part of a quay, 50 feet in length* and 30 
feet in breadth, nrhich (lands upon the foil of Sutfon 
Fool* He ftates, that be is poflefled of a dwelling-houfe. 
v^hicb he purcbafed oi Arthur Stade, in 1710 : That i 
grant was originally made to the faid SlsdCf by yobr 
Jam (who appears in the caufe tp have rented Suticn 
Pool), in confidefation of the yearly rent therein men 
lioned,^ of 50 feet in length, and 30 feet in breadth, (par 
of the land and foil belonging to, or part of Sutton Pool 
for faid Slade's building a quay thereon s to hold t( 
the faid Slade for all ^tf;i^'sterm then to come in Suttoi 
Pool: that this leafe, or grant, was afterwards aifignec 
by Slade to Brent^ and is now vefted in him. And th< 
defendant Brent fays, that for peace-fake, and knowing 
that part of it did (land upon Sutton Pool^ he had, in 
fome meafure, agreed with Mr. Veale for another leafe: 
that he has been always ready to account for the renti 
and profits in fuch way as the Court (hall dire£l. So 
that there is no doubt but there mud be a decree 
againft him, for 50 feet in length, and 30 feet in breaddif 
of that quay. 

As to the other defendants, they make one and tbi 
£aune defence with regard to the fa&, that they are not 
in pofle(fion bf any part of the premifes, that were te* 
covered by the df^cree, or verdi^ in eje£kment, or d 
any part of Sutto/i Pool. I (hall take them feparately. 

And firft, as to the Mayor and Corporation of Pfy 
ptoutb.* The information, as againd them, is for s 
wharf or quay called Dung ^uay. They admit it wa 
recovered^ by their anfwer. However, it is (aid at th 
bar, on their behalf, that they are not in po(rel!ioa 
it ; it appears plainly, that they have the po&flion of it 
that it was built upQn the foil of Suftan P00I9 and W9 
xna,de for the convenience of the barges : this they ac 
aait^ aful £17, they are not xn^fleflioA of i^ otfacmol 

tha 
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than that they have made ufe of it for laying the foil of 

the town thereon. Befides that this is only a fsunt de*- 

Dial of ttteir being in pofleflion, there are two witttefles, ^^^ oineral 

diat were examined for the plaintiff, yulian and BartlM, The'^TOE 

who fay, that the Corpdrathn have been in polTeflion Arvv^rfPtTl 

thereof ever fince the year 1719; and that the foil of n,3dtS«»' 

the town is ibid by the Corporation^ with liberty for the 

buyer to lay it thereon; therefore as to thefe defendantSj 

as they difclaim any right f o the premifes, I (hall have 

DO doubt but they have the poHeflion^ and therefore a 

decree may be properly made againft them. 

The next is the defendant Buttal. The pfemifes^ 
daimed againft him are called Coekjide^ and the premifes 
w^e heretofore in the poifeflion of one Pairie. Buttal/^ 
bj bis anfwer^ fays, that before and fince the year 
1719, to wit, from the year 1712, he, and his father 
before him, had been in pofleflion of one dwelling* 
boofe and out-houfes, &c. at Cockjtde^ and of no other 
mefiuage or tenement adjoining, or near StOton Pool : 
that be and his father claimed title to the premifes, and 
bave been in quiet pofleflion for. 70 years. He. cannot 
iet JForth by what title his father enjoyed the fame. He 
^naits lie derives his right from his father by gift, but' 
hath no deed or writing to (hew his father^s or his owa 
title ; and he infifts, that as his father and he had been 
70 years in poiTeilion, that he has a good title by law ; 
^d he avers, that his father built upon the premifes, as 
thinking he had a good title ; and that he himfelf has 
iaid out 6oo/. and upwards, in repairs and hew build« 
ingi. The premifes are the fame as were decreed 
againil Honey : The decree ftates, that on the 28th of 
Marebf 1662, the Mayor and Commonalty granted to 
Iiila a piece of ground of 220 feet in length', and loq 
Ices in breadth, for the term of 99^ years } that two . 
iKtties^ cellars, and pallaces thereon built, were within 
%|Mrater mark ; and therefore a moiety was decreed 

L 2 againft 
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^7 Sir againft him of 220 feet from eafl: to weft^ and too fee 

^heATTo*.^ ^^ breadth, and two houfes, a cellar, andone pallaa 

*^^ ^y'l"^*' thereon built, which he confeflfed lay within high-watc 

The Mayor mark. There was an inquifition in the 13th year c 

^Tlt/oTPlt* Charles the 2d, to enquire into the encroachments upo 

uAoSmu Sutton Poolj wherein are dated (among other encroaci: 

ments), a certain houfe, cellars, quays, and pallacc 

then lately built by Honej^ near Cockftdc. This is th 

(late of the premifes of which the faid defendant Butta 

b in poflfeifion, and he faith, \t is in pofleiEon of r 

others, at, or near Cockftde^ or adjoining to^ or ne: 

Sutton Pool. 

All the witnefles fay, that Cockjide is. adjoining { 

Sutton Pool ; and fuch of the witneffes as fpeak to i 
being with i A the high-water mark, though they do nc 

fay whether thefe premifes (land within the Pool or no 
, yet they fay what is tantamount : One fays, that lb( 

tide rifes two or three feet againfl the cellar ; anotbei 
fays, that he believes it is no part of Sutton Psolj but yd 
he fays^ the tide rifes (is feet againd the quay, and 
eight feet againft the cellar : There are other witnefles, 
who gave an account, that thefc premifes lie at Cod 
Jidi^ are in the poifefnon of Buttall, and adjoin to ttu 
Pool, and (land within high- water mark : Another wit 
nefs is Pasniy who fpeaks very fully to thefe premifes 
remembers them in the pcfleiTion of J3i^//^/*s father ai 
well as the defendant Buttali he fays they are the fatn< 
premifes which Thomas Paine, this witnefs's father, bac 
for a term, by a leafe from Lord Arundelt ; that the de 
fendant's father, Samuel Buttal, firft rented them of tbi 
witnefs's mother, Sarah Paine, at j 6L a year, and after 
wards he purchafed them of her, he (the witoeC 

Thomas Paine J having tranfafted the fame ; Sarah Pahn 
another witnefs^ gives the like account of the rentiof 
and purchafe ; and that (he received of Samuel Butid 
(befote his purchafe) the wax of 16/. a year^ feve^ 
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times for her mother. A counterpart of a leafe is pro* i7ff- 
duped in confirmation of the laft witnefles, which was rhTZr!^ 
found amongft the papers of Mr. ff^atts^ who, the wit- "*^ .^iiSi**^*^ 
aefs belieTJes, was (leward to Lord Aruridell : It is Th« Matoe 
dated the ^5th oi March , 1687, and does import to be AtTTofPt.T- 
a leafe, from Lord Arundell to Pmne to hold for the term 
of ^7 years, of certain mefluages or tenements, dwelling* 
houfes, cellars, gardens, yard, and curtilage, with the 
appurtenances, in Cockfidey next adjoining to the fea, 
contaming 45 yards in length, and 28 yards in 
breadth, heretofore in the poflfeffion of Jofcpb Honey ^ 
and by him built ; and a piece of wafte, lately^ 
inciofed from the highway; all which premifes are 
BOW in the pofleffion of Samuel Buftall, bounded as 
therein mentioned. Upon the reading this deed it is 
objeded, on the part of the defendant, that the pre- 
mifes, mentioned in the leafe^are different from tbofe, that' 
were decreed againft Hon^ ; for the decree is for a 
Bwiety of 220 feet in length, and 100 feet in breadth t- 
vhereas, in meafure, thefe premifes make 135 feet in 
length, and 84 in breadth, which is 25 in length, and > 
34in breadth, more than the decree is for. I think we 
w not bound To ftridly. to regard the word moiety !' 
It is an expreffion taken up from an indeterminate ufe 
of it in the defendant's anfwer (a moiety whereof lies 
withm high- water mark): Ic might eafily happen, that 
the meafure might not be exad. The decree takes it 
up from the defendant's anfwer, and decrees a moiety ; 
^ there, might eafily be a miftake, when it cs^me to be 
neafured. Therefore, confideringy that they were erected 
ij Honey ; that they are fituate at Cockfide, and that thef 
^join to Sutton Pool ; that they fo far ftand within the 
Ugh* water maik^ that the tide flows up to the height 
Mentioned by the witneffes; this identifies the pre*. 
Rifes tP be the fame defcribed by Lord ArundtlF^ leafe ; 
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j^TToii^ prepiires s^re f h^ fame as decreed agamft Honey. I thii 
**• \Si'*^'' ^^ >«S *? o»'X material objedion, A$ to what t! 
i^e i^ATOft witn^fles £iy of the vatiapce in the defcriptkHi^ I thin 
Atrt ^Plt. that it if not greaUy tp be regarded ; befides thait, t! 
■aSf^i^^. ^tneiTet ^a^e fuch uq^tain grounds to gQ upon ; oi 
ISiys the l>uildtpgs are ^5q y^ars oId» another (ays 3Q< 
fb this objeftion^ therefpr^ can only be founded up< 
uncertavi conjecture,, and can have no great weigh 
The next is as to the prpmifes in the pofleflion of tl 
defendant William Martyr The claioi againft him is f 
certain pi^eipifes called (lore-honfes at Cockfide^ with 
cellar, quay^ wharfi 3(c. now or . late in the pofleflSi 
Qf the. ti^endaQt ; ibme time in the pofleilion of the d 
£p^d|int*a fsitber, and afterwards of his brother Je. 
Martyn^ The defendant, as to fo much of the infic 
mation, 9A feeks to impeach his poflfeflions of the pi 
mifeSy plead^. title as executor of his brother Jo^n Mc 
iyUf executor of William Martyth the defendant's : 
tber, who was a purchafer ; and his title is founded up 
a leafe made by the Corforaiion of Plymouth to one Rt 
ipibury. in 1649. Martyn^ the father, became purd 
fer under an affignment made to him by one Ca 
Cufrlsj in whom the remainder of the term was th 
yefted i whereby it appears, and he, in his third anfw< 
admits^ that the premifes, buildings, &c. were in, 
neaj: Qockfide^ late in the poiTeffion of the defenda 
and now of his tenant s and were, as he believes, built 
Rattehbury, and afterwards in the poiTeflion o( Pa/t 
Havil^ 2nd of Curie; but he denies that they wi 
demifed to Curie by Lord Arundell. Tbefe premifes wi 
not included in the decree, and therefore can fall 
no other way in the prayer of the information, thaqr 

part of Sutton Pod. And though the CorfaratieMj '^ 

anfi 
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atf«^ tbey ptit in to an information, exhibited in the X7;4- 
^go of ^amts the «d, do admit, that Ltnrd Arundell \^^^^ 
did recover thefc premifes ; yet that is no evidence in **^ ^"j^^*^ 
(bis cafe againft the prefent defendants. This confeffioh Tht Matoji 
i^ the C^rfaraf ion is long after the leafe granted by them ; aktt of Pit- 
and it would be a dangerous thing to admit the evi- JJc^Jl;;. 
4eflce of the grantor, tendnig to defeat a leafe or grant 
of land made by him. The only queftion is, whether 
they are part of the premifes called Suiton Pool : for it 
is clear that dl the foil of Sutton Pool belongs to the 
Kbgi as part of the revenues of the Dutchy of Cotii^ 
^oail. The defendant admits the premifes were- built 
bj Ratienbury^ and that they were afterwards in the pof- 
feffion of Pafcho Havil^ and of Curie. The inquifition 
of the 1 3th Charles the 2d, anfwers very fully to thalt 
Mcription : It finds, that certain houfes, cellars, and 
ftilaces, built by Rattenbury, about 15 years before, 
mi then in the pofleflion of Pafcho Hainl, were buik 
upon the foil of Sutton Pool ; It fays nothing of fhe 
fitoation of thefe premifes, whether they were at Cock^ 
Jidki or how they were fituated : it appears by the an- 
swer of CurU^ which was put in on the 9th of yanuHty^ 
1686, that he admits he is lawfully pofiefled of fome 
lumfest out<houfes and buildings, at or near Cockfidf^ 
ibme of which he holds of Lord Arundell^ under a 
Jfearly rent^ Curie admits, therefore, that he did hold 
ibme premifes at Cockfide under Lord Arundell \ and the 
plaintiff plainly fliews how that was ; by a leafe made by 
lord Arundell J the 2 ah of March 1687, whereby 
WdArundelU in confioeration of jf6o, demifes all thofe 
cellars^ quays, &c. late in the tenure of Pafcho Havil^ 
feimeriy ereded by Rattenbury^ bounded on the north 
% a d welting«>houfe built by Honey ^ for a term of 2f t 
TQirs^ afVer the expiration of a former leafe of the prei* 
>i^^ which had been granted by Lard Arundell to 
^cbdbu CuHe:(}iie father of C^ekCufle^ at the yearly 

'1-4 rent 
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1754* ^^^^ ^^ 6s. Bd. This new leafe expired in 17x7 ; an4 it 

^ ' "■ ^ appears by this, that Lord Arundell demifed the pre- 

MiY genkkal mifes to Nicholas Curle^ in 1669 ; and as CaUh CurU 

The MAYbn admits, in his anAxrer, that he was lawfully poflefled by 

^TY^Vhy^ a leafe from Lord Artmdell^ in which the leafe made be- 

Jd o£^ fore hj Lord jirundell to Nicholas CurU is tal^en notice of 

It is plain that the name oi Nicholas CurU was only ufed 

in truft for the faid Caleb ; and het in fiift^ admits that 

he became a leiTee in 1669, i^newed afterwards in 1687 

and it appears by a recital of the grant from the CorpO' 

ration^ that the premifes were a plot or piece of wafti 

ground, lying at Cockfidcy abutting in part, on premife 

belonging to Honey \ and that this Rattenbury caufei 

boufes to beere£led thereupon in 165a ; and that the^ 

/afterwards came to Pafcho Havil for the remainder of thi 

term; and from thofe claiming under him, wheri 

affigned to CaM CurUi It is admitted, that only par 

of what was built by Rattenbury was affigned to Martyn 

and that what was affigned to Martyn was that, which la] 

next to the Pool. It appears, fir ft, that the premife 

in Lord JrundelPs leafe are defcribed as all thofe cellars^ 

&c« ; that the parcels in the affignment from CurU to 

Martyn are defcribed as three piles of building : but 

all this is cleared up by the admiffion, that they were 

the fame premifes that were built by Rattenbury : they 

anfwer to the fame defcription, as in Rattenbnry^s leafe: 

they were affigned to CiirU^ by the name of all that 

piece of wafte ground, and the buildings thereon : that 

there was a leafe made by the defendant himfelf in the 

fourth year of His prefent Majefty, wherein the pre- 

mifes (though fo pompoufly defcribed in the affignment 

from CurU to Martyn) are only called by the name of 

all thofe cellars, or ftore-houfes. There s^peared, at 

firft, a difference in one of the boundaries^ which^ if it 

had not been cleared up would have ftill left it a Ktde 

doubtfiiL It b fiud they are bounded qa thp north by 

• the 
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the Tea, as well as on the fouth and weft parts ; and it 

iM plain the premifes^ granted by Lord Arundelly were r^^^ atto». 

bounded on the north by Honey*i houfe. But, if the ^^y gcnkbai;, 

two things are taken together, it clears up the difficulty. 

'What is the fituation mentioned in the aifignment from 

Cicr/f to Martyn f That they are bounded by the fea, 

or llrand, on the fouth and weft ; and on the north, 

partly by the fea, and by a little quay. There have 

been two maps exhibited, by one of which it appears, 

that one of the north boundaries at ' the eaft end, was 

fonneriy a little quay, which extended firom thefe* pre* 

mifes to Honefs houfe, and thereby made the latter the 

north boundary. By another map it appears, that the 

qiiay is walbed away/fo that the fea now flows all along 

Martyn' s premifes ; add to all thefe evidences of the 

three plans the evidence of Baker (the defendant's own 

^ritnefs), who fays, that the premifes ftand within, and 

are part of the Poo/ : he fays, that they aremoftlyfur- 

roonded with water, which flows feven feet high; in 

thn he is confirmed greatly by moft of the defendant's 

other witnefles, who fay, that the water in ordinary 

tides flows up to the premifes, fometimes two, three, or 

four feel high. As to the evidence to ihew the aAual 

payment by the defendant of the rent of 6s. %d. I throw 

that out of the cafe, as not being a complete proof. It 

atpptars^ that Suttm FM was rented by one Jancy and 

the depofition is confined to the rents of two particular 

bonlcSyWhicb are not now in queftion : and the other wit« 

neli who fpeaks of Jan€\ being a receiver in general, 

^Haks only of the fame premifes as the other did. But, 

ftom the other evidence, I am very well fatisfied of 

thefe b«ng the premifes : It is clear that they are fur- 

mounded by thePua/; and the water flows^ againft them 

feven fpet high fhat they were built by RaMnbury; 

diat they were in the po^eifion of Havil^ and of CurU; 

iod iSbej anfvar to. the defcription of the premifes de« 

mifisd 
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I754. mififid to Curie by Lord Arundell; that the title was on* 

^ ThTA^oR *^ ginally derhred from the Crown by Lord Arundell^ and 

tfCY-GxM C9AL from him to Curle^ and they came from CurU to the 

Tft^MArini defendant Martyn^ I have no doqbt, therefore, but 

jtTT?F?T.' ^^^ ^^^y •'^ ^^^ ^^^^ premife« that are in queftion» 

>wfj«» and that were demifed by L^rd Arundell to Curh. That 

they are within the drcok of the Pool^ and as fuch be^ 

Jong to the Crown } and as they are now in pofieffioa 

of the defendant, there muft be a decree againft him. 

The next is, as to the defendant John Forreft. The 
decree prayed as againft him, is for a quay (adjoining a 
place called Thmg ^jfuy) which lies within bigh-water 
iMrk, and for the premifes thereon built. The prefent 
defendant fa^ put in a pl^ and anfwer ; but that piea 
and anfwer ts quite inconfiftent with what he has infifted 
tffh su^d deftroys his defence. He pleads as to fo much 
of the information as feeks to difcover his title to the 
premifes, or praeys any relie f touching thd £ime. He 
fays, by way of plea, that Jobn Martyn being, feifed 
iafee of the premifes, did by feoflFment gram and con- 
fey all that piece of ground adjoining to a place, &c. 
which piece of ground was ihen lately inclofed and made 
into a quay, to hold to Ireland^ by virtue whereof Ire^ 
Ariuf became feifed ; and on the 19th of Qffober 1673, 
lie covenanted, by deed, to levy a fine of the mefluag«B> 
Ice. ; and he dates fevcral fines, and fubfequent con- 
veyances, from Ireland; and he' dates, that £^^mA^ 
bdng feifed in ty^Sf conveyed to the defendamt; but 
neither in the deed of i673,or in the fubfequerit deeds, *di> 
the premifes there defcritjed, appear to be the £ime qten- 
tloned in the information, tie avers that the funic pre* 
gnfes, mentioned in the defdndant*s anfwer,* are the 
*^e, or parr of the premifes fet ftirrh in the iofarii 
mation; that lie it in polfeflion of no otherpttmiret; 
fAcniipned- in tirr faiformaiibit; than what? wrfd'pof^ 
cliaffd as^sfoMAdtfr UJ&dixmb^i- afid thac /is^Anfdt and 
- • S^dgambe^ 
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^dgcmbif were in peaceable pofleffioa for feventy years; 1754. 
In his fecond anfwer, he fays, that he, ia his former \^ a"tto»7^ 
anfwer, had fet forth aU deeds ia bis cuftody, or power, m«t ^'^^ 
which had aoy reference to the premifies, except the TbtMAvoE 
fiBoffment of 1650, from the Corporation to John Afartpf^ ^nd^^ 
which defcribes the. premiies in the fame words, as he *yff^^ 
had before iec forth, in the feoffment from Martyn to 
Ireland i he admits, that, at the time, the premifes 
were conveyed by thefe deeds, they were defcribed in 
the manner there lee forth : this is the defimce, as to 
the identity of the premifes. His counCel have entered 
into a different defence, they have infifted that the 
plaintiff had made no proof, that the defendant was ia 
pofleflion of the premifes, .mentioned in the ioformation* 
I think there is no need of it ; it appears, by his an* 
fwer, that he admits himfelf» again and again^ to be in 
poflfedion^ His cafe then is no more than this, that he 
is in po0efiion of the premifes claimed: by the infbrauu 
tion^ that he himfelf has claimed tide to thcnx } bat 
j&dled in that title; and the confequence is, that there 
mud be a decree againft him. 

There was an objection infifted upon at the bar^ 
inth r^td to this defendant, which ia the Statute of 
Concealments (^) ; which enafts, that the Kino ihaU 
not impeach any perfon, concerning any meflUages, 
Ibnds, or tenements, or make title thereto^ by reafon 
of any title accrued fixty years ago, unlels the Kivo, 
pr his predecefibrs, have b^n anfwered the rents, iffues^ 
and profits of the premifes, within fixty years next he** 
fof e the beginning of the then feffions of parliament, or 
unleis they have been charged upon record within the 
Xpace of fii^y years. This objedion has been infifted 
upon by tl^ counfei for the defendant, and taken botice 
of by the couniel for the relator } and, I f hink» this 
anfwcr & it is fufficient, that the aft relates only to fixty 

(f ) SI Jac^ I. c. t. 

years 
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>754* y^^^ pofieffion before the making of that aft, and tliere« 

^The'A'T^oR.' ^^^^ ^^^ '^^^^ ^^ ^^^ *^ *'^ ^'^ ^^ prefent cafe, \rhere 
vBT^GiRiEAL the title is founded upon a decree and inquifition. 

Tbt matoe There are two principal objeftions that have been 
UTrv^rf p^tI made in point of law ; the firft is, the general Statute 
mioSn. ^ Limitations (rf) ; the fecond is, a fuppofed difleifin tc^ 
the late Prince of Wales^ or his predecefTors. I appre* 
hend, 98 far as the right of the Crown is concerned, 
thefe objections cannot afieft the prefent cafe, for be^ 
fides the maxim, nullum tempus occurrit regt, the nature 
of this eftate is very particular ; it is an eftate which, hy 
virtue of a charter, fince deemed to have the eflfe£t of 
an a& of parliament, is vefted in the Crown ; and does^ 
for the reafons which I (hall mention, veft in the Crown, 
purged from all difleifins, or laches incurred by any of 
the preceding Dukes of ComwalL 

It was principally relied upon, that with regard to 
the' relator, he claimed under a leafe for years, made 
by the late PRiNCfi of Wales: that, at the time of 
the making the leafe, the Prince was out of pofieffion 
of the premifes, either by his entry being taken away, or 
by fuch a fuppofed difleiiin, as that the Statute of Li- 
mitations mud aifeCt him ; that the Prince of Wales, 
* • 

even with regard to the poffeffions of the Dutchy of 
Cornwall t was only to be confidered as other fubjeds 
would be ; that there was no prerogative in him to 
. proteft him from being barred by a fine, and non-claim, 
qr the Statute of Limitations. That fo far as regards 
the prerogative of the Crown, they are not liable to 
difleifin, but when a Prince of Wales is capable of 
taking, he takes poffeffion of. the premifes as the pcrfon 
defcribed by the charter, or ad; and there was no re- 
verfion, or remainder, then in the Crown, from which 
be could receive any prote£tion, fo that, on the de^^th • 

(J) 21 Jac. I. c. iQ. 
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of QuEEii Anne, there was an immediate poflSsffion in 1754- 

fee, pafl^d to the then Prince of Wales (fay they;» ttica'tto*. 

as to a fubjed, fincc which, more than twenty years "*',?J[2t**^''' 

elapfed, before the leafe made to Mr. Hewer ^ which was The matoe 

not till 1742 : fo that there was a complete bar by the alty ofPLT-" 

Statute of Limitations. The ftatute meant is that of JJojhl^ 

the 2 1 (I of James ift, ch. i6. whereby it is enaded, 

^^ that no perfon (hall make any entry into any lands* 

^^ tenements, or hereditaments, but within twenty years 

^' after their right firit defcended to them j and that- 

^' fuch perfons fo meant, not entering, and their heirs^- 

^'(hall be utterly excluded, and barred from all entry 

'^ whatever." Then, as to the Statute of Limitations 

taking away the right of entry« it will be neceflfary to . 

confider whether the Prince of Wales has any prero^ 

gative to protect thefe poflfefhcms of the Dutchy from 

the Statute of Limitations running upon them ; and, as 

in the other cafe of a diflfeinn, each fucceflive Prince 

oFWales takes it, purged from every thing of that kind ; 

fo it will be with regard to not entering upon the Statute 

of Limitations. I think the objedion will receive the. 

fame anfwer as the other did. If we confider the nature 

of the charter of Edward the 3d, and the limitations 

^i^d provifions therein mentioned, it cannot be otherwife. 

As to the nature of the charter, it is refolved in the 
Prince's cafe, (^) to* have the force and eflfedt of an aft 
^f parliament, however diflfonant it may be to the rules 
^f law ; after mentioning the premifes, it goes on ; 
All which caftles, lands, and tenements, above fpecified 
in the fame deed, pro nobis et haredibus no/iris annec" 
tbnus et unimus eidem in perpetuum remanfura. Ita quod 
eA eodem ducatu aliquo tempore nullatenus feparen^ 
tUTj nee aUcuii feu aliquibus aliis^ quam didi loci duci* 
btiSy pr4f nos vel baredes nofiros donentur, feu quomodo* 

(e) 8 Rep. p. I. 
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*754- ^^liB^t eoneedantur. Ita etiam qitod prdfaib duce^ feit 
^cAttor-^ ** ^'^^ ^V^few A« ducibus^ defcedenSibus^ etjilio feu filthy 
^*^ ^teft *^*^ " ^ ^^^ rf/tfftt/ ducatus fraiextu concejjionum noflrarunt 
Tht Mayo* ** pradtctarum Jpeffari dignofcitur^ tunc non apparentibus^ 
Ilty of Ptr^ ** idlem ducatus y cum caJMsj burgis^ villh^ ef omnibus aRit 
inloSeff.' ^*fap^^i^ii% od nos vel haredes nojiros reges Anglidc re^ 
** vertaturin manibus noftris^ et ipforum baredum no/hro-^ 
rum regum Anglia retinendum quotifque de hujufmodt 
^filio feu filiis in diRo regno Anglia hareditarii faccef'- 
^^furis appareaty ut diRum eji^ quibus tunc fucce/^vi dU'^ 
catum ilium cum perfinentiis pro nobis et baredibus nofirir 
*• concedimus et volumus liberari tenendum^ prouH fuperiur 
^* ejl exprifftm.** This is a provifion, that the lands oti^ 
ginally granted ihall remain ever annexed to the pofler» 
fion of the Dutchy; and, by the refolution in the 
PkiNCE*8 cafe, the eftate is held to be indiflblubld and 
infeparable. And, by an a£b of parliament that was 
lately made to impower the Prince of Wales to make 
leafes, thb charter feems to be underftood in that light j 
neither the Crown, nor the fucceilive Dukes of Comwalf^ 
coald alien for a longer term ; if they could^ the intett*^ 

tion of the charter would be frudrated. 
Let lis confider the nature of the eftate limited to the 

Dukes of Cornwall^ and that depends upon the word^ 

of the charter : ^^ Habendum it tenendum fibi^ et iffius 

^* ac baredum fuorum regum Anglia filiis primogemtis^ et 

^* ejufdem loci ducibus^ in regno Anglia bareditarii^ ui fra^ 

^ dicituryfucce£uri9^^ So that when the Prince of 

Wales takes, he takes an eftate in fee*(imple ; but he 

fiicceeds not as heir does to anceftor dying feifed ; hd 

takes an eftate di inheritance, as the ddeft fon and hi^ 

apparent of the Crown. If the grand&ther,. or fiither, 

be living, he fucceeds to it as the perfoa defi::ribed (/)# 

V 

(f) There feems an inaccuracy in this fcntcncc | and 1 fiioald 
rather incline to think that the learned Judge muft hare liud« <* if 
^ tj^ grandfather Jksy wbils tic fkther bt Uring.'* 

^ ' The 
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tant that the grandfather dies, it veils in Ac 

at the fame Inftant that the father dies, it ^^^ attor. 

"> Duke of Cornwall (g) ; the intereft in hiy CNiaAL 

^he intereft in the fon inftantly arifes. The*MAToa 

conftruaion of the charter in the •'^^^•J^KV 

ALTT Of rIiT« 

iOe intereft in the father ceafing, a "'^^JJT^ 
• . to the fon, as the perfon in efe, withia 

.dtion of the a£t of parliament : he takes 
.g from his predeceffor, but a fee arifes in himfelf» 
^arged of all diffeifin, &c. 

Hence the bar, created by the ftatutc for not enter* 
mg within twenty years from the time of the title firft de- 
fcendingt cannot extend to thefe poflTeflions. LordArunm 
defs leafes expired in 1717, and from the death of the 
Ute King, in 1727, when the late Prince's titles com<- 
menced, to 1742, is only fifteen years. I am of opi-* 
oion, therefore, that the objedion arifing from the 
Statute of Limitations is out of the cafe, and is no ob- 
jeffion that caii any way affe£t the leafe made to Mr. 

The other is an objediony that by the fuppofed di£- 
fdl^ of the late Prince of Wales (for no oUier dif- 
feifia wilt do, as it was then purged of all difleifins in- 
cwred bx the predecefibrsj, the defendants became 
abators vnd intruders. 

I call it a fuppofed difTeifinj becaufe it feems to be 
Uken for grant^, that if there is a reception of the reiH 
by the defendants^ they muft be taken to be difleifor^^ 
vithoot doing a fingle aft that amounted to. a difTeifla. 
I apprehend that, in point of law, neither of the d^ 
fCDdvus can be talLen to be an abator or dilfeiibr. The 

Jlf) I fiiould apprehend, that there muft alfo be fbme error in this 
&Btfipet^ £[»'» m it OQW fiandt, it i& coniradi&ory to all that precede^ 
or kOpiw$ it I apd I ihoaM thinks, that the k^roed. Judge muft hat» 
nCfidtheexprefflbn, ^ fucceeds to the throne," inftead of <* diet:" 
more particularj^^ «l tbecau^ before the Cooctftews, that upon the 
death of the £icher,^ th^ I)tt(f)ky» b.ik frtmiKfttrigia the foo, re- 
tens to the grandfather. 

• . ' 6 defcription 
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defcription of an abator is ; when a man dies fetfed off 
^^ an eftatc of inheritance, and between bis death and the 
MXT GcMCRAL entry of the heir, a ftranger inter pofes, and abat^ (^b) : 
The^MATOK here there is no pretence of that, becaufe there was no 
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rfPLT- ^y*°8 feifed. The fon is no heir apparent in the 
"jojT^ life of the father, nor is there any intenral at any 
time, for eo infiante^ that it ceafed in the father; it 
▼efted in. the Prince^ by the a£b of parliament or 
charter, fo that there could be no difleifin ; which is 
faid by Littleton to be properly (i) whefe a man 
enters into lands and tenements, whofe entry is not 
lawful, and oufts him who has the freehold. Every 
entry is not a diflfeifin, unlefs there is an oufter alfo of 
the freehold. There is alio an undoubted rule, never 
denied ; which is, that if the firft entry is no difleifin, 
the party, by his continuan|e i n, will not make it ib. 
There is a cafe in Rollers Abridgment, which feems 
direAly appofite to the prefent cafe, that the Kino can- 
not be (Ufleifed (k). ^^ If a man enters into lands, parcel 
*^ of a manor in ward to the King, by the non-age of 
^ J. S., and takes the profits as owner, and after J. S. 
^ has obtained livery, the iqtruder continues poffeffion, 
^^ and taking the profits as before, fuch taking fhall not 
<^ be a difleiiin to J. S. becaufe the firfl entry was not any 
^* diflfeifin/' A tenant at fufferance is there (/; alfo faid to 
be one who enters by a lawful leafe, and holds over by 
wrong ; he comes in by the aft of the party, andj 
therefore, fhall not be faid to be a difleifor': there might 
be other inftances mentioned, to prove that where the 
firfl entry is not a difleifin, the continuing in the re- 
ceipt of the profits fhall not be a dilTeifin. Let us fee 
how this doftrine regards the queftion between the par* 
fies : As to Forejij he came into poffeffion fince the tioM 
of the original information, and therefore he is to b< 

(h) Co. Lit. S77. A. (f) Ca Lit. S. 179. 

<i) I RoLAbr. tit. Di^etfin, pLii. p. 659. 
(/) W. pi. 15- 

' kid 
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laid out of the cafe. As to Srent, he had dated the i7;4. 
rime, when he came into poflefiion> by the purchafe \^^ attor^' 
from Slade, and he fbould (land in the fame fituation met gcnual 
^th the Corpotation^ Buttall^ and Martyn. Ad to the The MAroa 
Corporation^ they, by their atifwer, after dating the " wplt- 
buildings, that were built in, or upon the premifes, fay, J^S&!n% 
that, when Lofd Arundelt recovered, there was no de- 
mand made againft them ; that he never took pofleilion ; 
that the premifes were fufiered to lie for the fame ufes 
which they had been put to before : It is proved that 
they haVe b^en in poflefHon ever fince the year 1 7 1 9, 
and therefore they have (ince continued as tenants at 
fufferance, and according to what has been mentioned 
before, can be no difleifors. They do, in effed, fay 
this themfelves, by (hewing that Lord Arundell never 
took pofleflion, but left it in exchange for the ufe of a 
^uay belonging to them ; therefore, they are to be un- 
derftood to have taken poflefHon after the decree, and 
the pofleffion of the Dutchy being then in the Crown, it 
cooid be no difleifin ; and there has been no a£t done 
fince to make it fo. As to Buttall and Martyn^ they 
htvebeen in pofleflion, Buttall from 1712, and Martyn 
from 1704. In the plea and anfwer put in in 1744, he 
&ys, that he has been in pofleffion near forty years ; he 
^tered without a lawful title at that time, the whole fee 
^ vefted in the Crown, and his original entry being no 
diQeifin, bis continuance in pofleffion could not work 
that difleifin : and as to Martyn^ he came in by virtue of 
tbeleafe made to Curle^ which expired in 1717 ; and 
there is no a6t fliewn to be done by either of the parties, 
to make a difleifin ; therefore, thefe defendants mud, for 
the reafons before mentioned, be confidered as tenants 
8t fuflerance. Though it was argued, that they could 
Aot be tenants at fuflerance, for that a tenancy at faf« 
ferance continues no longer than both parties remain in 
tbe fame fitnation ; that it is no longer a tenancy at fur- 
^Biance } where the difleifin commences, the tenancy at 

*M fulTerancc 
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1754' fufferance ceafes : but it is laid down by Lord Coke 
• The attor- ^lisit where the Icffee continues in poffeffion, after the 
"''^i^bft*^^ expiration of the term, he is tenant at iuflFerance (;«^. 
,The Mayor There IS this further anfwer to be given to it, in this 
AtTTofPiTr cafe, that the Prince here takes the eftate by virtue of 
aaS^Oditti. ^^^ charter of Edward 3d, free from all difleifins; 
that there is no particular a£t done by any of the defend- 
ants, but the bare continuance in poQeflion ; nothing 
by which they have diffeifed the late Prince of Wales, 
and fo his leafe to Mr. Hewer is a good one ; therefore, 
I am cf opinion, upon the whole, that the plaint'ff ought 
to recover the premifes, refpedively claimed by him, and 
* now in poflfefTion of the feveral defendants. 

The only queftion that remains is, as to the account 
of profits, whether it (hall be frorri the year 1719, whea 
the former leafes expired, or from what time : as to 
Forreft^ the account muft be from 1745* wheh he firft 
came into poflei&on. As to all the other defendants, I am 
of opinion, that the account ought not to go any further 
back, than the time of filing the original information. As 
to Buttall^ he claims title ; denies that he had any 
knowledge oi the title fet up by the information ; fays^ 
he and his father have been in pofleOion, without inter- 
ruption, for feventy years ; his witnefles fay, that the 
premifes have been conftantly repaired by hims he 
fwears, that he' has laid out ^600 in repairs ; there is 
no proof againft him of any notice ; his father took the 
aifignment, and he never knew any thing of the prefeot 
title. As to Martyn^ he claims title under his father, 
and the evidence does not come up to the point, fo as 
to affed: him ; therefore, it would be a hard proceediogi 
as to thefe defendants, who have been drawn in^ by the 
negligence of the Officers of the Crown, to con^ 
fider thefe premifes as their own : it would be hard to 
carry back the account againft them for thirty years* 

(m) Co* Lit. 57* b. 
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Ss to the Corperaiion of Plymouth^ and Srentf though 
hey have been all along in poffeffion of pan of the pre* ^hc attoa- 
aife«, yet as there was no zGt done by them to defraud "»* ^*nft'*^* 
he Prince ot his title^ I do not fee why the account The mator 
tiould be carried further back than the filing of the AbTrofPLv* 
aforchatton% ,m4 othm 

I do not find that Courts of Equity have Carried thefe 
iccounts farther back than the bringing of the bill* The 
Duke o/BvltoH Y. Deane (n). Where a man has a title^ 
ind fleeps for fo many years, as he can have no remedy 
at law for the profits^ fo he Ihall have none in equity^ 
It is his own fault that he fbyls fo lokig, and he (hould 
never come into a Court of Equity for reliePagainft his 
own negligence. Agreeable to this was the opinion of 
LordHARD^icKE^ in the cafe of Dormer and Fortef- 

cue {o)j that where the plaintiff has a mere legal title, 
as was that cafe^ artd a$ i^ the prefent Cafe, the account 
of the profit fhall go no farther back than the bringing 
of the ejectment at law, or the filing the bill in equity, 
oniefs he has been barred from profecuting his right* 
Nothing of that kind appears here, and, therefore, t 
am not for carrying the account of profits farther back 
than the time of bringing the original information^ 

Legob, Baron. This caufe has run into an extra- 
ordinary great length, and, confidering the variety pi 
h&t that occur, and the great complication of matter, 
it is not much to be wondered at ; and without ex- 
traordinary attention and diligence, a caufe of this 
idnd could not have been brought to hearing. I think, 
Whm the fafls come to be applied to the feveral points 
that occur, the queflion feems to be very plain, and 
It it has been fo fully opened by my Brother, what I 
ftall fay will lie in a very narrow compals. There was 
fi)nie ohje&ion made to the propriety of proceeding iti 

(fi) ^rec. £q. 5x6. (o) 3 Atk. 134. 
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1754. this cafe, by way of information ; but I think thatcai 

VhcAttorT^ have no great weight : the reafon given for it is, tha 

NEY General hefc are feveral defendants, and they fet up fevcK 

The Mator titles, which being all joined together, in one informa 

Ivtv^rf pl?-' ^^o"> makes it very long. The anfwer to that is, ths 

wdoS^ it was the fame information exhibited by Sir Jeffh 

Palmer; there they claimed different titles; but, i 

truth, the right fet forth in the information, and whic 

is fought to be eflablifhed, is only one right ; that i: 

what are the boundaries of Sutton Pool, znd the Prince 

title to Sutton Pool? That is the only right fet up. 

In regard to the feveral defendants that are here b 

fore the Court, their cafes have been fully opened, an 

diflingu'fbedj and therefore I (hall fay very little t 

them. With regard to the Corporation, the who 

that is prayed againft them is the place called Dm 

^uay^ and the profits of it, which they do not difpu 

belongs to theDutchy of Cornwallj but they deny being 

poifefEon of it. There are two witneffes, who prove ful 

that they have been in poflcflion of it, they have made 

profit by the ufe and enjoyment of it, and there can bei 

doubt but they are in pofTeffion of it. As to the defenda] 

Brenty his cafe is nt)thing more than that he admits the tit 

of the plainti£F, and fubmits to account. Aj^ to Sutta 

who claims the fame premifeT, which were heretofo 

decreed againft Honey^ I do not think there is any d 

pute in regard to that ; the only objeAion is, that th 

do not tally with what was heretofore in the poflefl]< 

of Honey ; but if it comes to be confidered, what it v 

that was decreed, they will appear to be the fan 

That is founded upon the anfwer of the defendant, w 

elis you, that he had fuch lands in fuch a place, a 

that a moiety of it amounted to fo much } and a moi 

of that which (tood in Sutton Pool (be it more or le 

belonged to the Crown. The Crown was entitled u 

moiety of what he held, and lay next to Sutton Peol. 

to Martyn, his are the bme cellars and boufes forme 

recove] 
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recovered againft Havil^ and fomething has been given 
in evidence, to (hew. that they were recovered by the ^,j,^ at ro». 
verdiS againft Honey. No verdift appears, excepting »»it oiNRmAx. 
IB the anfwer of the Corporation, and that will not The Mator 
aflFeft him ;. but it appears that Curie had a leafe from *" ly o^Wit 
Lord Arundell^ before he made the aflignment to Martyn. ^^^^^^ 
That fhews that he was deriving his title from a perfon 
who had confefled they had been recovered before by 
the Crown. There is an objedlion as to the abutment, 
for fome of the defcriptions fay, that thefe premifes are 
bounded by the houfe of Honey on the north. Theve is 
a variety ojf evidence for th^ plainti^, as to this defcripr 
tion ; the witneflfes e^mined fay, that this place, called 
ihe Siore-boufesj is bounded by the fea op the weft, north, 
aod fouth, whereas the written evidence defcribes them 
to be bounded by the hoqfe oi Honey on the north. To 
let that right, here are two maps proved in the caufe, 
that do fhew' plainly, that at the time the aflignment 
from Curie tq Afartyn was made, there was a (tring of 
rocks that ran from the north end of the Storehoufes to 
the place where Uo.ney\ houfe ftood. This is confirmed 
by the witnefTes for the defendant, who tell you, that 
tbey remember when the rocks were there, though they 
are not there now. Thefe rocks being gone, the 
fea mud come up to that fide, and it does not appear, . 
that there can be any other place, at Cockjide^ that ailt 
fwers to thefe boundaries. As to Forreji^ his cafe is no 
more than this : he fays, that what he holds was conveyed 
to him in the manner he has dated. He has fet up a 
title, and when that title has failed him, he would then 
come and fay, that he is not in pofleflion, which he 
cannot make out, but, on the contrary, hath by his own 
aafwer, proved himfelf to be in pofleffion. Therefore, 
I tbmk, that the decree ought to be^ that the de|c»d« 
9nts give up the poflefiion of the feveral prcmife« claitned, 
and now, in their refpedive poflLfliuns. 
Tnere have been f<Mne objedions takeh in point of law* 

M3 Th? 
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i7y4^ The firft is the ftatute of concealments (^) : That was 
*Tht attor/ over-ruled upon the former information ; it was fet up, 
VET General and Overruled j and it is plain that aft relates to fixty years 
The Mator before the then feffion of parliament, and can relate to 
I!I?T^<rf ptfl nothing elfe j but fuppofing it fhould appear that it related 
aadChhm ^^ ^^^^ y^^^* before the bringing of the information, 
then this plea would come within the words of excep- 
tion in that ad, unle(s the King bad been anfwered the 
rents, or it appears they have been charged upon record, 
and he entitled to^hem. What is the cafe ? LordAnm 
deiPs leafe fubfifted till 171 7, and then there is no pre- 
tence to fay that the King or the Dukes of Cornwal 
were aot in pofieflion, when their lefiees were in pof 
feiSon. It is not thiny years fince the leafe ex< 
pired, and therefore that is out of the cafe. The next 
thing is as to the general ftatute of limitations, and as tc 
that, in the firft place, the fame anfwer may be given, ai 
was given before, that that ftatute never ran. It h 
upon a fuppolkion that from the death of Queen Anns 
the Dutchy came mto the hands of the Prince oi 
Wales, who was only a fubjed, and that the ftatute of 
limitations would run againft the Prince. As to that, 
from the year 17 14, being the death of Quben Anne, 
to the year 1727, the prefent King was Duke of Carrh 
wall ipfo faSo upon her death ; till 1 7 1 9 Lard Arun- 
delPs leafe continued, and till 17 17 the leafes derived b) 
the now defendants continued, fo that during that time 
till 17379 the ftatute of limitations never could have rue 
againft the King. From the year 1727, the late Princi 
of Wales became Duke of Cornwall, in the fame man 
cer as his father did, not as heir to his father, but by the 
charter of Edward the 3d, which has the force of an 
aft of parliament, it is thrown upon him : it is called ic 
the Fringe's cafe a revivification. From that time' till 
the year 1 742, when the leafe was made^ is only fifteec 

(f) 31 Ja. I. c. a. 
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MICHAELMAS TERM, 28 GEORGE It. T59 

years, and to 1744, vhen the information was filedj it is i754* 

only feventeen years. To that at mod here cannot be at ihe attoh. 
that time more than feventeen years that could have run, >*«^ genkral 

Ibis goes upon a fuppoHtion that the ftatute of limita- The Mator 
tion$ could affect thefe poffeflions at all, which I con- xltt^oTpiTtI* 
ccive it c^not do, I think, the poffeflions of the ^^5^;^ 
Dutchy are fo guarded, and fo prote£ted, by the exprcfs 
words of the charter of Edward 3d, which is de- 
termined to be an z&, of parliament, that the flatute of 
limitations cannot, in oppoHtion to thofe words, aflfe^ 
it. It cannot do it according to the judgment and re- 
cord of parliament. By them it appears, that the pof- 
feflions fqre fo annexed to the Dutchy of Cornwall that 
(hey cannot be dif-annexed, but by a£t of parliament ; 
that is, by as high an authority as they were originally 
annexed, T^^e judgment in parliament has been^ that 
there is no poi^bility of ciis -annexing of them but by 
aft ci parliament, and that was the foundation of th6 
aft of parliament which was made to enable the Princb 
of Wales, whilfl: Duke of Cornwall^ to leafe thefe pof- 
feflions. The a£t 2i(t James ift, was made to enable 
t|ie then Fringe of Wales to leafe for thirty-one years, 
or three lives ; and it is obfervable upon that a6l, that 
thcmgb it was made in the latter end of the reign of 
James ift, yet in id year of the reign of Charles iH, 
the fame a£t was re>ex\acte4 to ens^ble him, who was ihei\ 
I^Ko, to make leafes» &c. The fir ft recital is, that the 
then Prince of Wale& had agreed to let building leafes, 
^ order to the improvement of thefe poflef&ons, but a 
doubt arofe whether he could^ being then King, 
inake leafes. In the i ft year of his reign there was no 
Prince of Wales, and he had before held it as 
Prince of Wales, by the charter of Edward 3d, 
^d fome doubts arifing, whether he could in the fitua- 
^n he was then in, leafe at all ; for that reafon he was 
tabled, by an z6t in the firft year of his reign, to make 
cafes ; and this a£t has been conftantly renewed from 

M 4 time 
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1754. time to lime whenever a Prince of Wales came into ^gj 

S'heATTORT' poQcflion : this argument will alfo hold as to the olfc- 

NIT General tion of there being an abacement : as to that, an abate- 

The^tuTOR ment there could not be, becaufe there muft have \m 

'ttvTf ptrl an entry of a ttranger, between the death of the ancet 

•nd otui. ^^^ ^^^ ^^^ ^^^^y ^^ ^^^ ^^^^» ^^ "*^^® *^ abatemcBi. 
At what time could that happen ? There could be OD 

abatement, no difTeifin, againd Quesk Annb; QpA 

her death, the Kino had this eftate immediatelj cal 

upon him. The whole d^nftrudion made upon that 

ad of parliament feems to be, that not only the efiatCi 

but the pofleflion of the Dutchy, is given to that per- 

fon, who, for the time being, (hall be Famci of 

Walbs not by way of defcent. Then the Prince of 

Wales came in by a diftind title from that of his £ik 

ther ; it is a revivification of the whole Dutchy in hio* 

• As to his being in poflfefTion of it as a royal prerogative} 

I do not know that the Prince of Wales, in any i&- 

fiance, differs from other fubjeds ; though he is the 

greateft fubjed, he is dill only a fubjed ; but bis eftatt 

^nd poffeiTions are as effedually fecured here, as if he 

had a perfonal prerogative ; it is a parliamentary prero- 

gative ; they have annexed it as a prerogative. It would 

be an extraordinary thing to fay, that the ad has throva 

an eftate upon the Prince, the mod extraordinary fee 

that ever was created, and has made it to continue ifl- 

.feparably annexed to the Crown, and indiffoluble by 

any legal means ; and at the fame time to fay, that they 

have ftill left it to be feparated by wrong : the objedioos 

as to the diffeifin, therefore, muft fail : there could be 

none againft the Crown ; there was none againft the 

prefent King. The leafes did not expire till 1717, at 

that time thefe peifons, who held over, being once in 

by a lawful adj there could be no diffeifin againft them, 

nor againft the late Prince. If the Prince is to be 

confidered as having no abatement, or diffeifin, to operate 

Bgainft him, the confequence muft be, that he was in 

poffeftion; 
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ETeffion ; if fo, Mr. Veale as his leflfce, mud be entitled 1754. 
the premifes. As to any objcdion atifing from a re- 'TheATToRT^ 
'fion being in the Crown as refuking from the prero- "tir G«NERAt 
tive, as in Dyer^ 2669 I do not apprehend this cafe is The Mato^ 
all affefted by that ; I do not know there was any re- ALrr^PLrl' 
ffion in the Crown : by the conftruftion made upon nroAen, 
and, throughout the whole tenor of the Prince's 
fe, it is plain that it cannot properly be called a rever* 
n ; the eflate is thrown there to hold till another per- 
1 is in being, in whom it is revived. It appears from 
\rtbewj S39, that though this edate be a fee fimple, ic 
Dot an abfolute unqualified fee either in the PRiNce, 
the King, but it is in the nature of a bafe or qualified 
I ; therefore I do not think there is any occafion to 
?e recourfe to the prerogative : the aft has fufEciently 
arded thefe poffeflions. 

The next thing is, as to the account of the rents and 
ofits, from what time it fiiall be decreed ; and I agree 
th my Brother Adams in that, becaufe I thinkrthat 
g rule in a Court of Equity is, that you do not give 
emedy in equity for the mefne profits (any more 
m you do at law) farther back than from the* time 
the entry, unlef. ^here there (hall happen to have 
en fome fraud, or other extraordinary accident that 
fered it from the common cafe. Upon that founda- 
m was the cafe of the Duke of Bolton^ and ot^xerxafes; 
ey turned upon that ; where there appears no fraud 
the defendant, they will do nothing to remedy, the 
:hes of the plaintiff, who might have profecuted his 
;ht fooner. There was the cafe of Peachey^ in which 
infant brought a bill after he came of age ; it was 
Id, that though he (hould be allowed fix years from 
e time of his being of age, yet if he negleds ' to pro- 
mote within thofe fix years, the Court will not decree 
m an account during his infancy ; for that reafon, as 
ere does not appear any fraud or concealment in the 

partieSj^ 
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1754. parties, I think, the account of profits (hould not g 

^heATTuii-' f^irther back than the time of filing the information. The 

vwy General as to the fcvcTal defendants here, there ought to be 

Th?MAya» direction to deliver pofTelTion. As to the Corporate 

asi4 c^^^oN. jjiQ^jgjj jijgy ^gjg jjj poffeffion long ago, yet it was th 
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■i oITi. negligence of the other fide that they did not take th 
advantage of it. As to Buttall s^nd Mariyn^ though tti 
perfons, under whom they derived their right, knew th 
title of the Crown, yet it does not appear that they knei 
it: one claims under a purchafe in the time of his fatbei 
the other farther back. As to Forreft^ he is to accoui 
from the time of his purchafe. Therefore, I concur wit 
my Brother Adams^ that pofle^ion be decreed t 
Mr. Veale of thefe feveral premifes in the poflfeiHon of th 
defendants ; and that they accoi^nt for the profits firor 
the time of filing the information. 

Parker Chirf Baron. I had prepared fome notes t 
identify the pren\ifes, but it has been done with fo muc 
more accuracy by my Brother Adams, thaq I coal 
^ave done it, that I (hall reft it ther^. I agree wii 
him alfo in the points of law he has made : firft, th; 
the anfwer put in to -the former information by the Corp 
ration^ is no evidence againft the defendant Mariyrij t> 
canfe they had made over their title to his anceftor, hi 
fore they put in that anfwer ; and for the fame reafor 
I think, that Curtis anfwer was evidence, becaufe th 
conveyance made by him was fubfequent to the putting 
in that anfwer. I fiiall now confider the points of lav 
It is clear that the argument infifted on by the counfe 
for the Qrown and Mr. Veal^^ are not to be fupported; 
that there was a particular eftate in Mr. V^ale ; and thai 
the reverlion was in the Grown, and that fuch rever 
iion-would proteA the eftate from any bars by dtfleifio 
non-claim, or the ftatute of limitations. 

It is clear, that the Crown does not take an abfoloti 
fee, but only a qualified fee^ till the birth of the King' 

(Idd 
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eldeft Ton, and when there is a Kino's eldell fon, he iyj4. 
takes a ke ; but it is only a qualified fee, till he comes V. '">■ ^ 
to the Crown, or till his own death: therefore! that met genekal 
argument, of the reverfion being in the Kin q, is not xkeMll^oR 
well founded} and that is determined in the cafe my "jf/o^p^^r 
Brother has mentioned. mootb. 

Let us fee whether there could be any difleifin in this 
cafe. Till the death of Qu££nAnn£, in 1714, the 
Dutcby of Cornwall^ and the pofleffions belonging to it, 
were in (^een Anne ; could there be any difTeifm, 
upon her pofleflion, during her time ? It is clear there 
could be no diffeKin, or abatement ; upon her demife 
the prefent King immediately took the poIfefHons of the 
Duchy as Duk^ ofConvwalL Though it is infided upoa 
by the defendant's counfel, that fome a6l ought to be 
done, yet the Prince's cafe clearly (hews that it veiled 
immediately. Lord Chief Jufiice Hale was of opinion,^ 
that the pofleffions of the Dutchy veft without any a£t 
done, immediately in the King's elded fon : therefore, 
if there had been any fuch diflfeilin, he would have 
taken it clear and purged from all difleifins ; but as to 
the premifes in pofleffion of Buttal and Martyn^ there 
was a leafe, granted by the Crown, that fubfifted till 
1719, fo that there is no pretence of a difleifin. And 
if you carry it on till 1727, when it was vefted in the 
hte I^RiNCE of Wales, it ig ftill the fame : the fame 
parties are in poflfeflion from 17199 and they receive 
the rent^, and do not pay them over to the owner : that 
k al) that is done : it does not amount to a difleifin. 

Lord Chief Jufiice HTolt takes notice of the circum- 

ft^ces and ceremony neceflary, when an eftate is to be 

divefted out of another, and where it is to veft an eftate 

^^ is vacant. In the firft cafe, an entry is to be made, 

'^^caufe of the vefting the poffeflion : in the laft cafe, 

^e law does that office for the party, and vefts the 

^Q^te immediately in himt ^ Wherever the a& does not 

of 
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1754. of itfelf import a difleifin, there can be none. Th< 

^cAttor/ ^^"^ criterion of judging, where an ad amounts to adif 

het gkneral feifin, is to confider quo animo it is done ; that muf 

The Mayor appear clearly and manifeftly to the Court. It is ob 

Vtt rfPLyl jefted, that in the prefent cafe it does not appear qu 

MooTH, animo it was done. The true anfwer to that is, tha 

jpnd Others. « • . 

there is an eftate given in fee, unalienable ; and the con 
fequence of judging it to be a difleinn* would difanne^ 
it, contrary to the proviHon of the charter of Edwari 
3d ; therefore, I think it cannot do that ; and as i 
cannot be done by an a£t of the King, or the Prince 
I think it is guarded from ^11 acts by wrong, and there 
fore it clearly continues annexed to the Dutchy. 

As to the (latute of concealments, that has been fuf 
ficiently taken notice of, and I (hall fay nothing mor< 
to that. 

The (latute; of limitations (lands upon the fame prin 
ciples; if you will fay that the time run from 1719 
you will fay that the (latute of limitations took place 
if there was not an entry afterwards it will exceed th( 
time of the (latute ; and if it is to run from that tim< 
till 1742, there is twenty years, and then, there beinf 
no entry, the (latute. takes place. What is the confe 
quence ? The confequence is, that this would be dif 
annexing the pofleflions of the Dutchy, when the char 
ter was made on purpofe to prevent it. If it be to rui 
only from the time the late Prince of Wales becam< 
Duke of Cornwall^ it is not twenty years. 

The objeftion to the method of proceeding has beei 
fully anfwered ; there were feveral defendants to the in 
formation filed by Sir Geojrey Palmer i and that pro 
ceeding was liable to the fame ol>je£tion. 

I think, as to the lad quedion, how far the account o 
the profits ought to go back, that the true rule is to giv 
it from the time of filing the information. Who is it tha 
is in fault ? The officers of the Kin©, and the late P&inrci 

01 
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of Wales j and it would be hard to punifli the defend* ^754- 
ants for that, efpecially m Buttal\ cafe; he has laid The An or. 
out jS6oo in repairs. This is never done but where key general 
there is fome fraud or concealment, or fome extraor- The mayor 
dinary aft, by the defendants. The cafe of the Duke of altv of.PLr- 
Bolton has been already mentioned. aiSoihlrfc 

Therefore, in this cafe, the Court does think pro-* 
per to declare, That the leafe made by his late Royal 
Highness the Prince of Wales, in 1742, to Mr. Hewer^ 
for thirty-one years, by virtue whereof Mr. Yeale claims 
the premifes, is a good leafe, and do decree the defend- 
ants, the Mayor and Commonalty of Plymouth^ to account 
u^ith the defendant Veale^ for the rents and profits of " 
T>ting ^ayy mentioned in the information, from the time 
oF filing the original information or bill ; not accord- 
irig to the benefit, that has arifen from laying the dung 
th ere, but according to the real value. 

That the defendant Brent ^ do account with the plain- 

^iflFFftf/^, for part of a quay,' fifty feet by thirty, from 

<bc filing the mformation or bilU That the defendant, 

^^tall^ do account with the plaintiff VedUj for the 

^^xits and profits of the dwelling-houfe and out-houfet, 

gether with two yards and gardens, and a quay, fitu- 

at a place called Cockftde ; the Court being fatisfied 

^^^at ihey are the fame premifes granted by Lord Arun^ 

^^^U .to Thomas Paine^ by indenture of leafe, bearing 

^^te the 25th Marcb^ 1687, and meant and intended to 

^^ decreed againft Honey ; from the time of filing the 

^^Xformation or bill. And that the defendant Martyn^ do 

Account with the plaintiff Veale^ for the rents and profits 

^>f feveral piles of buildings, cellars, chambers, and pre- 

^^ifeSy at or near Codjide ; admitted, by his anfwer, to 

%>e in his own, or his under-tenant's poffeffion, and to 

^^ve been built by Rattenbury^ and afterwards to have 

been in poffeffion of Pafcho HaviU and fince of Caleb 

Curie i the Court being fatisfied, that they are the fame 

premifes 
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1754^ premifes as were granted by the faid Lord Arundell \ 

The ATto&- ^he faid Caleb Curhj by indenture of leafe^ bearing dat 

***^a%'ft*^'' ^^^ 25th of March 1687; and that they are part c 

The Mayor Sution Pooly and (land on the foil thereof^ and within tfa 

ALtrt^FLY' flux and reflux of the fea at ordinary tides; from tti 

ttf o^ time of fih'ng the information or bilL That the defei 

dam Forre/lf, do account for the rents and profits of th 

buildings ere^ed on the ground^ formerly a quay, ac 

joining to a place called Dung ^ay, containing 42 fe< 

eaft and weft, and 38 north and fouth, in the (aid dc 

fendant Fafte/i*s plea mentbned ; and decreed again 

John Ireland, by the faid decree in the 1 6 Car. 2d, froi 

the time of his coming into pofleflion thereof, in the yea 

1 745 ; with the ufual dire^ions for taking the account. 

That the faid feveral defendants do immediatel 

deliver the poiTeflion of the refpe£tive premifes, for th 

rents and profits whereqf they are fo to account, t 

Mr. Veale ; who is to hold atid enjoy the fame for the u 

fidue of his term of thirty*one years therein, againft th 

defendants, and all others claiming under them, or an 

of them. That the defendants do refpedively pay Mi 

Veale his cofts, relating to the matters ^orefaid, to thi 

time ; and the inforoution, as to all other matters, to b 

difmifled with cofts to be paid by Mr. Veale. Referve th 

plaintiflF Veak's fub&quent cofts, and all fvrther direc 

tions till after the coming in of the Deputy's report. 
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W^jLLiAM Garrow, Efq. At-^ 
TORNEY General to His 
S.OYAL Highness George 



i8ii. 
V. Sir John St. Au- JCTJ^ITI^ 



P«...« c \JT T\ r BYN, Bart, ^nd 29th, 2nd juiy 

RiNCE of Wales, Duke f OrWo 7^^ »8'o- • 

of Cornwall, and Earl ^^^-^rs. ^f,^^^"^' 

of Chester, J 

'I^^HIS was a demurrer to an inrormation filed by the The Prince of 
Jttorney General to the Prince of Wales at the ane^iuh^in- 
relaiion oi Benjamin Tucker Efq. againft the defendants,, ^"^'byh^"* 
>»^ho were dated to be in the pofieffion and receipt of the Attorney Gene- 
^^nts and profits of divers houfes, wharfs, quays, ceU parcel of the 
lars, and buildings, which had been erefted and built ^^^•'y^^^™*' 
^pon the ground or foil of the banks and (hores of the 
^ater of Tamer, within the high- water mark at ordinary 
^tdes ; which faid water of Tamer, was parcel of the 
^anor of Trematon, and, as fuch, parcel of the ancient 
Poffeffions of the Dutchy of Cornwall, and had been de- 
^ifed to the relator for a term of 99 years, by an inden- 
ture bearing date the 23d of December 1808 ; and the 
^^formation prayed, that the defendants might fet lorth 
^efcriptions and fituations of any fuch houfes, &c. and 
"ow long they bad been in poflcflion, and how they 
became entitled ; that they might fet forth a true fcheduU 

•M 8 of 



,5J CASES IN THE fcJCCHEQllEIt. 

i8if * of all furvcys, books of furvey, deeds, maps, papers, and 
The ATToi'/ writings in their cuftody, or power, which belonged or 
WIT GiifBRAL in any manner related to the manor of Trematon and the 

to the PeJNCE c rr* . 'J 

cf Wales Water of Tattler^ or m any manner mentioned or con- 

Sir j^t'ao. cerned them, or the limits, bounds, or extent thereof, or 

BTN.andOthert. ^f j{jg ancieiit banks and (hores of the fame, or the right 

or title of any perfon to ihe faid houfes, &c. ; that they 
might produce fuch furveys, &c. and leave the fame in 
the hands of their clerk in Court for the ufdal purpofes ; 
that they might account for the rents and profits fmce 
the 23d qI December iSoSj that the high-water mark 
might be afcertained, and the houfes within the fame 
particularized, fo as to prevent future condealment ; aiid 
that the right to the inheritance might be decreed and 
eftablifhed in the Prince, and that the relator might be 
let into po^Tcfllon as leffee. 

Dallas^ Richards, Leach, ff^etherellj Wingfield and BuU 
ler in fupport of the demurrer. The general ground of 
this deipurrer will refolve itfelf into two diftind points : 
flrft, whether the Court can receive the information in 
queftion, as the a£t of the learned perfon defcribed on the 
record, as the Attorney General to the Prince of 
Wales : and fecondly, fuppofing the information to be 
filed immediately in the name of the Prince, and with- 
out fuch intervention ; whether, in point of law, it be 
competent to the Prince himfelf fo to proceed. The 
firft queftion, then, is with refpeft to the charader, in 
which this information is filed : in order to eftablifii the 
right to file fuch an information, it will not be fufficient, 
that fuch an office has, in point of fad, had exiftence 
for a long period of time ; the queftion will not bc^ 
whether there exifted fuch an office with a liipited and cir- 
cumfcribed jurifdidlion, having duties to difcharge with* 
in a given Iphere ; but whether it exifts with a known 
jurifdidion recognized for the rights belonging to th< 
Prince, in the fame manner, as the office oi Attorney 

5 * Genera 
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Ceneral i$ known for the rights belonging to the >S»i- 

Crown. ^ VfceATToT^ 

In order to examine this queftion, it is neccffary to I' the^Pw? ^^ 
take a general view of the nature of the duties of the ofWALst 
office of Attorney General : his duties are both in the Sirj%T.Ao« 
criminal and civil Courts : The King is the Fountain of ■»**"''^>^^^ 
juftice ; and all offences againft the pubh'c peace, are 
offences againfl: his Crown and Dignity ; all criminal 
proceedings are in his name ; and, though in ordinary 
cafes, it is left to the party injured to ufe his name in 
Courts of Judice ; yet, as it happens every day, that 
there are certain offences of a high public nature, which 
injure no particular individual, and public juffice mightt 
therefore, be defeated, unlefs there were fome public 
officer, appointed by the Sovereign, to bring fuch 
offisnces to puniOiment ; the Attorney General is the 
f>fficer fo appointed to reprefent the fovereign authority 
in the foverei^ Court, by the procefs of criminal infor- 
mation* 

With refpeft to the civil duties of the Attorney Gene^ 
^^h The revenues of the country being intrufted to' the 
<^olledion of the executive authority, the Crown necefla- 
% appoints the officers, who are to colled them, and the 
officers alfo, who are to apply the fame ; it follows, there- 
fore, that the Crown, is the pany to complain, if any part 
of the revenue be withheld : the Crown is to fee that the 
individuals pay that, which they are bound to pay ; to 
f<% that the officers, employed in the coik^'on of the re« 
^cnae, are duly brought to account ; and alfo that 
thore, to whom it is delivered to be applied to public 
ptirpofes^ do fo apply it ; in all tbefe inftances^ there is 
every day caufc of complaint, and the officer of the 
Crown for fuch purpofes is the Attorn^ Genera! ; yfho 
proceeds either by information, in the nature of debt ; 
or, if it refpeds lands, by information of intrufion. 
And the reafon, why this courfe of proceeding is adopt- 

N €d. 
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tSii. ed, iaftead of the ordinary procefs, is obvious: Th( 

^The attor-^ jurffdiftion of every Court, as between fubjeft and fub 

kiv-^genbeal jeft, is grounded upon the King's writ ; but how cai 

of Wales the KiNO iflue a writ to himlelf ? befides it would b 

Sir j.^TfAu. beneath the dignity of the Crown, that matters refpefl 

BTM^ndOihers. j^g the public intcTcft (hould be decided, in the fam 

manner, as matters between fubjeft and fubjed ; ch 

Kino, therefore, does not fue out a w^rit, as a fubjeQ 

who calls for juftice againfl: another fubjed ; but he in 

forms the Court, that he has cauFe of complaint ; anc 

he calls on the Court to decide, whether that caufe ol 

complsunt, is or is not, well grounded. It is clear, in- 

deed, that the Attorney General is the officer to reprefcnt 

the Soverdgn in the Sovereign Courts ; we have indaoces 

of that within the realm ; there are the Counties Pala« 

tine of Lancaftefy and Cbejler^ now veiled in the 

Crown ; and Durham^ veiled in the Bifliop -, all thefi; 

have Courts, in which J u ft ice is to be adminiftered ta 

thofe within their jurifdidion ; and to all are Attornm 

Gimral appointed to reprefent the Sovereign in his own 

Gmtt : there is alfo the royal franchife of £/y, in 

wkMl the Bifliop hzsjura regalia before his own Courts. 

and hat power to appoint his own Attorney General 

The Dutcby of Cornwall is of a very fmgular confiita 

don; it is not a County Palatine, nor a Royal Franchife; 

it is not a grant ef a particular territory to be excludec 

from the general jortfdiflion of the Crown ; but it is : 

grant to the PaiMC£ of Wales, by which all the re 

venues that beloQg to the Crown are given to him ; b 

which he has the power to appoint the Sheriff^ and b 

which all the local Courts within the Dutchy ai 

confi^red upon him as Sovereign ; it follows, therefor 

that, with refneA to the Courts in the Dutchy, he mu 

have thofe omcers, which are incident to Sovereignty 

but it does not, therefore, follow that he can fue wi 

the mfignia of Royalty in Courts, where he is only 

I Cubjo 
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fubjeA. Can it be faid, that it is a matter of general Cour- 

tefy, that wherever there be a Sovereign, having an Atior^ ^e at ro»T 

ney General, within the realm, that local Sovereign (hould w^t geneeax. 

be entitled to fue by bis Attorney General in the King's of Walks 

Courts ? If that were the principle, the Biihop of Dur^ sir lSxTao. 

ham would alfo have a power of inftituting fuch a pro* ■»»»««^o«^"«» 

ceeding as this. It is indeed fmgular, if this power be* 

longs to the Prince in right of the Dutchy, that it is 

not mentioned in the Charter ; how does it happen, 

that, when this dignity was firft erefted and conftitutedj 

the Charter contained no fuch delegation of authority ; 

if it was intended that the rights of the Crown, in pro- 

tefting the Dutchy, (houid by the Charter pafs to the. 

Pr]NC£ ? 

But it will be faid, that the Prince of Wales is to 
fue in the King's Courts by his Attorney General^ prop* 
Ur dignitatem : That, if it be fo, is a matter not of rea- 
fo(|ing, but of pofitive inditution : What, then, is the 
evidence, that the Heir Apparent of the Cro^^n has this 
tight to appoint an Attorney General, to reprefent hioi 
in the King's Courts ; it muft be either the authority of 
text writers, and commentators, who enlarge upon that 
text ; or the decifions of Courts of Juftice. • Nothing iq, 
favor of this right is to be found in any text book ; and, . 
beyond this, upon looking into the general books, 
which treat of fubjedls of this kind, all> ^hich can be 
found, negatives this right by neceflary and unavoidable 
implication i they are full of the prerogatives of the 
King and Queen, but their mention of thefe preroga- 
tives adds great weight to their filence as to this prero- 
gative claimed by the Prince. Mr. Jujlice Black- 
stone {a\ after fpeaking of the rights belonging to the 
King ; fays, that *' the Queen of England has fepa- 
*' rate Courts and Officers diftind from the King's, not 
^ only in matters of ceremony, but even of law \ and 

(a) Blackfl. Cornm. p. 2i8. . 

N 2 *» her 
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•* her Attorney and Solicitor General are entitled to a place 
TheXTTOR^ ** within the bar of His Majefty's Courts, together with 

"*ic\h%l^cz '* ^^^ ^'°8'^ Counfel." He then paffes on to the rightt, 

of Wales -which belong to the Prt iNCE of Walbs } and the ob- 

sir I. St. ao- fervatioh is almoft too ftrtking to require to be made, 

iTK,tiidOrfie«.^jjjjj if, in the fpecification of the rights belonging to the 

royal Family, the Prince had ftood in this refpe£ton the 
ikme footing with the Kino and C^een, we ihould 
have found it pointed out in the fame way ; but, inftead 
of chat, the only rights pointed out, as belonging to the 
Prince, as diftinguifiiing him from fubjefts in general* 
are thoCs with refpedt to compaiTing his death, and viola- 
ting the chaftity of his wife. Selden (b) alfo, and Rolle f^), 
are authorities to the fame purpofe. And it is well knowa 
that the office of Attorney and Solicitor General to the 
Prince confers no rank; and on that account it is, 
that when they have not been within the bar, at the 
time of their appointment. His Majesty has appointed 
them his Counfel, to give them that rank, which they 
would not otherwife acquire. The real way of repie- 
renting the point as to writers, is, that there is an ab- 
fence of every thing upon the fubjeft, which cannot be 
accounted for on the ground of the exiftence of this 
right ; for it has been omitted, wherever there has beea 
a provocation to mention it. There is indeed a docu* 
ment referred to in the Prince's cafe (d) which appears 
to import the negative ; from that it feems that in the 
reign of Henry the 4th > the King and the Lords ia 
parliament, in anfwer to a petition for the refumption of 
all grants and letters patent, before made of the lands 
of the Dutchy of Cornwall, agreed, that the faid 
Lord the Prince, by advice of his Council, may have 
writs oi'fcire facias^ or other recovery, the beft he may 
have by the ftatutcs and laws of the kingdom, according 

{b) I Seld, Tit. Hon. p. 210. {c) 2 Roll. Abr. aij 

{d) 8 Rep. 2Z. b. 

as 
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IS the law requires. Now it is not to be forgotten, that, 181 1. 

n thofe days. Parliament was in the habit of doing this The a'^or- 

or the Kino; therefore, if we ffo back to this time, j'^jf ctwEMfc 

be equahzing the Prince with the King m point of of walxs 

irivilege^ is particularly negatived. But if no text siri.ST.Av- 

writer or commentator has acknowledged fuch a pre- ■*»'»*°**^^«' 

ogative, it mud be in very late times, indeed, that 

Courts of Juftice have acknowledged it; for it cannot be, 

hat it has exifted any time, without finding its way 

oto the books; it is true that in the year 1754 the 

Prince did fue by his Attorney General in the Sutton Pool 

afe, but that cafe did not come to a conclufion during 

lis life, and the fuit proceeded at the inftance of the 

ling's Attorney General. No cafe is to be found, in 

ifhich the Prince of Wales*s Attorney General has in 

bis or any othet Court got a judgment on an informa- 

ion, originating in and proceeding on that title : nor 

\ there any precedent, in which, upon objedion and 

rgument, the Court has ever held that fuch a proceed- 

ng could be fuflained. 

* 

That the Prince propter dignitatem does not poffefs 
II the rights, that belong to the Crown, is quite clear. 
a the Sutton Pool cafe, the Court were of opinion, that 
be Prince had no prerogative ; for though the firft of 
ubjeAs, he was but a fubjed : and no aflignable reafon can 
« conceived, why the dignity of the Prince fhould con- 
h* upon him the peculiar, fingular, and individual pri- 
Ocge of fuing by his Attorney General^ when no other 
nmunity, no other exemption, or peculiarity belongs 
) him ; for with regard to all other fubjefts of a legal 
r equitable nature, in which any right or intereft is 
mcemedy the Prince of Wales (lands upon the 
ocing of a fubjeft, and upon that footing only : As a 
bjed, he may fue in his own name ; and may be fued 
Ticmally ; and if a bill be filed againft him, he muft 

It in am anfwer in his own name } if an zQAon be 

N 3 brought 
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i8ii. brought againft him, there muft be an appearance in Hi 
^ThtATTo*^ ^^^'^ name ; and he would be compelled to go througl 
^^rGmvEKAL all the forms of defence, to which every fubje& is ex 
of Walks pofed ; it is clear law, that the Princ£ is fubjed to al] 
sirj^T.Au- thefe proceedings J which could hardly be the cafe, if 
■TNjaadOtheri. jj^jg priyjiege belonged to him propter dignitatem. 

But, fuppofing this information to have been filed 
direftly in the name of the Prince of Wales, yet it is 
not competent to his Royal Highnefs to purfue fucb a , 
meafure. This is an information of intrufion, and all 
the authorities (e) on this fubjeft confine that prerog^ 
five to the Crown : it is not competent to any fubjcft 
to proceed in fuch a way ; it would be neceflfary that aft 
ejedment (hould be brought by a fubjefi, if within time; 
and if not within rime, then that the other legal remedies 
Ihould be purfued, which apply to the recovery of landed 
property. Befides, with regard to cods, though in the 
prefent cafe, a relator having been named, he would be ^ 
liable to cods, yet, if the proceeding be correal in prin- 
ciple, he is not named of neceility ; and the next in« 
formation may be put on the file, without any perfon 
being fubjeft to cofts ; for it never yet has been fug* 
gefted, that the officer, who informs, has been obliged 
to bear any cofls, however improper the informa- 
tion exhibited to the Court may be. If, therefore, it is 
to be contended, that the Prince of Wales ftands in 
a fimilar fituation with the Crown, in this refpeQ ; it 
will be a perfect novelty, inconfiflent with thofe prin- 
ciples, on which the law of cofts depends, as applicabk 
to the Prince in other refpeds: for his Royal High- 
KESS is not diftinguifhed, in this particular, from any 
other fubjeft ; if an adion be brought againft him, and 
the event be unfavourable to him, he would be fubjed to 
the payment of cofts ; except, indeed, under the ad for 
the regulation of the Prince's houfehold^ -in which it 

{e) Com. Dig. tit. Prerogative and lotnifioA, 3 BUclu Coa* 
afiii. Mit, Chan, flead. p. 21. 23. 93. 

is 
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is direfled, that the a£lion fhall be brought againft the 

treafurer of his houfehold, and the cofts (hall attach on The attor- 

the funds for the fupport of the houfehold. net gem«»al 

This is alfo a very fingular proceeding •, for it is not of Walu 
merely an application to this Court by the interpofition sicjfsT?Au- 
of the Prince's Attorney General^ but it is a bill brought "''".audoihen. 
by another perfon, claiming diftindlly from the Prince, 
although he claims under him. It is extremely import- 
ant that the Court (hould attend to all the allegations 
contained in this record ; it firft ftates, that the Attorney 
General to the Prince of Wales, at the relation of 
Benjamin Tucker^ informs the Court ; and then, drop- 
ping the public charafter, it proceeds, " and humbly 
" complaining, fheweth to your Honours, your Orator 
" the faid Benjamin Tucker, debtor and accountant to 
'* the Crown.** He is, in fa£t, entitled to the pofleffion 
on the face of the information, he is entitled to all the 
objefts of the fuit, except, that the Prince is introduced 
as having the reverfion, and being therefore interefted 
in the queftion. This is a private fuit of the relator, 
he is the perfon really interefted; he is the perfon 
who claims all the relief which is fought; and it is im* 
poffible, that he (hould acquire an equity, which he 
would not otherwife have, if the Prince was not joined 
with him. The Prince has no exilHng right or mterefl 
in any of the fubjeds ftated in the bill ; as to the quiet- 
ing the inheritance, and the preventing a multiplicity of 
fuits, that is a very ingenious veil, attempted to be 
thrown over this cafe, to give it the femblance of a cafe 
fitted for a Court of Equity. This, in faft, is an in- 
formation intended to fupply the place of an ejedtment, 
and an action for mefne profits. But, even in the cafe 
of the Crown's property, where it is let out to a leflee, 
and a third perfon difpoffeiTes him, or will not pay him 
the rent, or does any.of thofe injuries, which aSeft the 
temporary expirable intereft of the leflee^ the leflfee can- 

N 4 xxo( 
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1811. not fue upon the footing of the King's title: If hi& 

*Tiie attoh. Ttnt^ are in arrear, he has an aftion of covenant ; \£ 

ytr otNiAAL any perfon intrudes upon the lands demifed to him, he 

ofWALEi may bnng his action or treipais or ejectment; or t 

Sir^sr. Av- ^ perfon gets in', and by a fortof confuflon of boundaric 

vrN itadOthMt. mixes the property, he may file a common bill to afcertaiiix 

boundaries ; every thing, dated as matter of gravamej^ 
in this bill, miy be redrefled by the ordinary rules and 
proceedings of the law. Mr. Tucker cannot obtain ai 
decree, till he has eftabliihed his right at law; tl^« 
queftion mull go to a jury to be tried, it cannot be d^« 
cided in any other way ; and thefe defendants, aft^T 
the operation and expence of fuch a proceeding as thi^t 
muft ultimately go to that tribunal, to which they migl~it 
have been brought with no vexation, with very mode- 
rate expence, and to which they might have be^n 
brought immediately. Before a decree can be ha^^ 
the plaintiff's right, if he has any^ mud be eftablifhed ^t 
law, and even after that he mud ihew, that there is 
fome equity, which entitles him to come into this CoiB.xt 
for the relief he claims. 

The Solicitor General^ Sir /frthur Piggoti, Sir Samt^^ 
Romilly^ Hargrave^ and IVyait^ in fupport of the i«i- 
formation* The firft objedion, that has been made co 
this information, namely, as to the right of the Princ::^^ 
of Wales to lue by his yittorney General, is a matt ^^ 
almoft entirely of mere form, for fuppofmg that the i^^' 
formation will lie at all, what difference can it make w 
the defendants, whether it is filed in the name of tt^« 
Prince of Wales himfelf, or in the name of his Atto^^ 
neyGenerah on his behalf? Even the diflferencei fu^* 
gefted upon the fubje£t of cods, does not exift in tlm^ 
present cafe, as a relator, being upon the record, b^ 
n\o(l certainly is liable in that refpe£L , Whether tb^ 
Prince of Wales by the law and conftitution of thi^ 
country is in pofleflion of fuch a diflindion^ is a matted 
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: ; and being (o^ it would be fufficient, for the 

es of this cafej that (he fad is with us ; but if the j.^ atto«. 

ety of fuch a diftinftion is to be confidered> there »«ir gijiie»a«. 

' ■ , • • • *o the PuvcB 

s to be a peculiar propriety in his being entitled of WAnt 
:eed by his Attorney GeneraL It is confident with sir j^t. a*- 
rnity and rank of the Prince, that he ihould be *^''*' 
mted in his father's Courts, not by any common 
rdinary perfon, but by known and acknowleged 
5, who may be refponfible to him, and to the pub- 
r the exercife of that character, and thofe offices, 

they pofiefs ; <in fuch bands the rights of his 
L Highness are lefs likely to be negleded ; and 
bjed is lefs likely to be haraffed with vexatious and 
live law-Fuits. There is equal reafon that all thofe 
s, that are provided for the due adminiflration of the 
les of the Crown> (hould alfo be appointed for the 
vation of this particular property : and thefe ofE* 
re provided to fee that there is no difherifon of 
date, and no encroachments made upon it ; not 
n refped of the high rank and dignity of the 
:e, bur in refped of the imered, that the Kino 
ie public have in preferving it, that it may be a 
ual fource of revenue to the Heir Apparent of the 
3. It has been argued that no text writer has 
Dued this prerogative, as belonging to the Pkincb 
^LES, and from thence a conclufion is drawn that 
; not exid ; but if no rights belong to him, except 
that are fpecified by the authorities referred to, ha 
be deprived of a great portion of thofe rights, which 
ifputably pofftffes ; the right to appoint the (hcriflf ; 
re Courts ; that appeals from the Stannary Courts, 

be to himfelf in council, are not mentioned by 
commentators and text writers ; they do not even 
\ the right to appoint fuch an officer, as an Attorney 
alj within a local and cuxumfcribed jurifdidion* 
at thefe authorities prove too much, and therefore 

prove 
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prove nothing at ail ; becaufe they would equally go t 
ThcATToa- exclude the Prince of Wales from a clear acknow ^^ 
jjET Okmeeal ledeed right, and which is not meant to be contnu^^, 

to the PRiNC« ° o * 

ol Wales VerCed. 

Sir j.^Au- There it, however, one printed authority as to tl^^ e 
Brii.aiidouiers. exiftcncc of this officer, and the chara6ter he is to (vl S* 

tain : we find in Lord Coke's report of the Princcil ^s 
cafe (f)j That that caufe was well argued at the bar b^y 
Stephens y the Prince's Attorney General \ it is clesa^r, 
therefore, that he was confidered rightly to exift at tb: at 
time ; and that not merely as a local officer ; in whicrh 
cafe, he would drop that chara&er, when he came 
here •, for no perfon, who luftains that chara&er ia a 
County Palatine, is recognized as fuch in Wejhninjier^ 
Hall. And Z^r^ Coke mud be treating very inaccu- 
rately, unlefs the Prince's Attorney General had au- 
thority, and was ib confidered in this Court. In re- 
ipe£t to the antiquity of the habit of appointing an 
Attorney General to the Prince of Wales, it fo happens 
that there is a paucity of information prior to the reign 
of James the ift, becaufe all the patents of office, now 
remaining in the Dutchy of Cornwall office, are patents 
beginning with the loth year of that King ; and it mud 
alfo be recolle£):ed, that during the reign of his imoie- 
diate .predecelTors, there was no Prince of Wales in 
exiftence. But, during his reign, there appear from the 
records of this Court, to have been many informations 
filed by the Attorney General to the PRiNC£-of Walbs» 
There was alfo a proceeding in this Court in the ye^r 
1744, which is not only abundantly fufficient to war- 
rant the prefent ; but it is direftly in point upon every 
part of the fubjed ; it is indeed precifely the fame, wit** 
the mere exception, that that was refpeSing the wat^f 
of Sutton Poal^ and this refpedls the water of Tajne^* 
It is certainly true, that the prefent objcQion was t^^^ 

(/) 8 Rep, p. i& 
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then taken ; but that cafe was for a long time before 

the Court ; it was well confidered, and there was alfo j.^^ attor- 

a demurrer put in, though not to this point ; this fhews ^^\^ ^^^^- 

It •• •<«•■■ ^^ trip X Ri^^ 

that there were opportunities to difpute it, and that ofWALis 
thcrewas a difpofition to have difputed it, if it could sirJ?ST.Au. 
bivc been difputed with fuccefs upon that point, w^hich "^".fwioiiiert. 
b made the ground of the preient demurrer. 

As to this being an equitable ejeftment, it will be 
neccffary to confider, what would this cafe be, if it was 
an information by the King for any Crown property. 
The anfwer then would be fimply this : that the objec- 
tion fuppofes the King to be out of feifin ; whereas the 
information is the contrary ; and in faft it cannot be 
taken out of him by atiy wrongful mode. There are 
many authorities to (hew, that the King cannot be 
diffeifed (g). Is then the Prince of Wales, in his 
cbarafter of Duke 0/ Cornwall, and, with reference to his 
Durchy property, within this prerogative, which ope- 
rates in protefting the poffeffions of the Crown ? There 
are many reafons why it Ihould be fo ; and it is impof- 
fible, but that the Court mud have meant to have faid, 
in the Sutton Pool cafe, that the lands of the Duke of 
Cornwall were exaQly in the fame fituation as the 
King's: in the firft place it is incident to the infeparabi- 
lity created by the Charter ; and, in the next place, the 
Crown has fuch an intcreft in thefe pofleffions, which 
belong to the Duke afCorawally for the time being, that 
in faft it is one and the fame cafe } and what holds for 
one, will hold for the other. 

As to the form of this information, it is in the fame 
form with that, which was decided, in this Court, in the 
year 1754, to be good and ralid: with refpeft to its 
being rendered invalid, becaufi^of the relation of 

(g) Bro. Abr. tit. Preregativc, pL 5^. and 79. Com. Dig. tit. 
Prerogative, C 71. Co. Ut. 364. b. Plowd. 552. 
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]8ii. Mr. Tucker i furely if tm information of intrufion cou 
S-hc attor ^ ^'g'^^fuJIy be brought for the purpofe by the Princf 
NIT GtNERAL Wales, either in his own name, or in the name of 

of Wales Attorney General; it cannot become wrong, becaufe it 
Sir hSr^Av' ^^ ^^^ relation of another, who has a temporary intere 
BTMytiidOthcn. that temporary intereft cannot vitiate the proceeding ; 

is, in truth, the eftabliflied courfe of the Court, for 
leflbr and lelfee to join as co-plaintiffs to fupport their 
tual rights. But the Ible fubjeft, for the prefent co 
deration of the Court, is« whether any part of this in 
mation is fufficient to call upon the defendants for 
anfwer ; if there be any interrogatory in the informar^on 
founded upon an allegation, which the Court (hall d^^/Q 
fit to be anfwered ; or if there be any part of the relief, 
prayed by it, proper to be granted ; it is fatal to this dc'^ 
murrer ; and for that purpofe all the fads mud be taken* 
as true. And when all the fads, difclofed by the informa«^^ 
tion, are coniidered, it will be impoflible to fay, that ther 
are not fome parts, which require to be anfwered i ani 
however fmall thofe parts may be, yet, as this is a genera 
demurrer, covering the whole of the information, it mud, 
in fuch cafe, be overruled. 

(Wood, Baron. Where there are legal rights there 
is no occaiion to come into a Court of Equity, the Courts 
of Common Law can give relief: my idea is, that the 
proper information, is an information of intrufion at 
common law ; and that the perfons in pofiefTion have 
a right to retain the pofieflion, till the title of the Crowa 
is found. If the Crown can come here ; and, by filing 
a bill of this kind, compel a perfon to difclofe his title ; 
there will be an end of the benefit of the Statute of 
Jamss, and the fubjed will be deprived of his trial by 

Jury.) 
yjy r^9 For the PlaintiSs. In confequence of what fell from 

^ ^^ the Court, when this was laft on, a diligent learch has 

been made for preced^ts, and many other informa- 
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tioti&(b) filed by the King's Attorney General before Li- i8ti. 

very of the Dutchy had been made, and by the Prince's Th* atto*-^ 
Attorney after Livery, have been found. But to fhew the j"^* ih^p^"^!^' 
pradice of filing englilh informations for the pofleffions «f walcs 
of the Crown, it will only be neceflary, to call the atten* sir 1. st. av- 
tion of the Court to the cafe of the Attorney General »»«»«*<>«*^ 
againft the Inhabitants of Ovinge^ Mich. 4 James ift» 
where the Attorney General h^Lving filed both an engliOi in- 
formation, and a common law information, was ordered 
to eled in which he would proceed : and to the Sutton Pool 
cafe,Mich.i6CHARLES2nd. in which cafe^an information 
at common law arofe out of an englifh information, and 
was directed, juft as the Court direds an iflfue to try a 
fa£l. As to the general jurifdif^ion of the Court as t 
Court of Equity, it is laid down by Lord Chief Baron 
Comyn (1) and by Lord Coke (^k) : That the Court ot 
Exchequer, fitting in the ExchequerChamber^ which had 
not its origin in the flat, of 33 Hen. 8. but is the ancient 
Common I^awjurifdidion, is a Court of Revenue, as well 
^s a Court of Equity} and that it is not neceflary to refort 
^o a Court of Equity, if the poifeilions of the Crown 
^re in queftion. All thefe authorities (hew, that in cafes, 
^bich relate to the poflfeflfions, or the revenues of the 
Crown, the Attorney General may file either a common 
Uw information^ or an engliih information in the Ejc« 
<^hequer Chamber, at his pleafure, without any circum* 
^^nces of equity, which would be neceflary, in the 
^fe of a fubjed, to give the Court jurifdidion ; and if 
^ny queftion of fad arifes, which (hould be tried by a 
J^ry, the Court will either dired an iffue, or will order^ 
^hat a common law information (hall be filed, for the 
Purpofe of having it tried by a Jury. And they (hew 
^o, that in all matters, which relate to the revenues and 

{A) Every precedent, that wat produced in the caufe, is fo rerj folly 
^d accnntely examined by Mr. Baron Wood, in ddivering hit judg« 
'^^ty at to render it unaeceflary to fet them out ia thit place alfo. 

{') Com. Dig. tit. Courts. D. (i) 4lnft. 118. 

poflefiions 
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1811. pofleffions of the Prince of Wales, as Duke of Cot 
Vhe aVtor. '^^Ih this Court has exadlly the fame jurifdiftion, as 
NEY genehal the cafe of the revenues and poffeflions of the Crown, t 

to the Princk . - , , ' 

of Wales information in fuch cafe being filed by the Prince's a 
Sir j?st. Ad- tomcy General^ if livery of the Dutchy has been made. 
BYM,a«jOther8. j^^^^^ j^ ^^pj^^ Notwithftanding the induftry, th 

has been employed, not one fingle paflage in any autb 
has been referred to, in which an exception is taken 
the univerfality of the dodlrine, confining the right 
fue in the King's Courts by their Attorney General^ 
the King, and to the Queen ; therefore, as far as ai 
light, can be derived from the books, this is a queftii 
altogether new. And it is no anfwer to fuch a body ai 
bulk of authority, as has been produced on the behs 
of the defendant, to obferve, that becaufe they do n 
point out, that the Prince has the power to appoi 
Sheriflfs, that therefore the argument proves nothia 
becaufe it proves too much ; for, in referring to the 
authors, it was never intended even to infinuate, th 
the point, whether fuch a right did, or did not beloj 
to the Prince, was diftinftly under their confideratioi 
but the only purpofe, to which the authorities we 
applied was that, to which they may fairly be urgec 
namely, that as far as we can derive light from any d 
cuffion in books of general authority, and books 
practice, applicable to the particular fubjeft, it is e: 
prefsly confined to the inftances of the Aiton:ey Gener 
of the King and of the Queen. It was never mea 
to deny the exillence of the office oi Attorney Gener 
to the Prince, the only queftion is, as to the extent 
the powers belonging to it ; it has been argued, that 1 
pofieffes the power contended for in the prefent inftanc 
on account of the intereft, which the King has in t^ 
particular property ;- but inflead of any right refultir 
to the Prince's Attorney Generalbom that circumftanc 
* it rather eftablifhes the reverfe j for any argument fro 

th 
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the nature of the property fo confidered, would only iBii. 

prove that the proceeding ought to have been by the The attor- 

Attorney General to the Crown. It is faid that the j^^^fp^^^Y" 

(ituation of the Prince is, in this refpe^, analogous to of Wales 

that of the Crown ; but if, previous to the making the sir l st. av- 

leale, the relator in the prefent inftance, had, upon the »»"'»"?^^^*^ 

faith of an agreement for a leafe, which leafe the Princs 

afterwards refufed to execute, entered into the poflfeflion 

of the lands, and expended money upon them, will it 

be contended that Mr. Tucker would have no remedy, 

but by a petition of right ? It cannot be denied but that 

he would, in fuch a cafe, be entitled to file a bill for a 

fpecific performance, and, upon proving himfelf entitled 

to relief, he would have a decree in his favour: this 

moll (Irongly marks the diftindtion between them, and 

totally deftroys the identity contended for. It has been 

argued, that fuch a right exifts at lead for this particular 

property 1 if fo, it muft either have been exprefsly 

granted, or it muft refult of neceflity from the nature 

of the grant : Upon the firft point ; the charter, inftead 

^f ferving, is injurious, to the claim ; for every portion 

of the royal prerogative, parted with by the Crown, is 

there made matter of precife and definite fpecification ; 

^* Our will is^that all infpecialty, which to the faidDutcby 

* ^ does belong, be inferted in this our Charter (/).•* 

A.iid upon the fecond point, it is not even attempted to 

t>e argued, that the Duke of Cornwall would be without 

'^^medy, unlefs it were permitted him to enforce his 

eights by this courfe of proceeding ; and yet that pro* 

Pofuion muft be eftablilhed to fupport the argument of 

^eceOTity. It is contended, that the King can file an. 

Equitable information, without any circumftances of 

Equity, and that the Prince of Wales poffeffes the 

^^^mc right with regard to the Dutchy of Cornwall^ but 

^bere 11 no diftin&ion in this refpeA between the King 

(/) 8 Rep. p. 8. 

and 
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i8ti« and a fubjeft; be muft upon the face of the information, 
'rhe ATTdt. ^^bcr founded on fad or fiftion, fugged fbrae circum* 
iftrOritt%At fiances of equity, or it could not be fupported. As to 

tOthePmiHCl , , ,. , r i r r 

dt Wales the precedents, that were adduced for the purpoie of 
$iTj*^T. Au. cftablifhing that right in the Crown, it is obfervable that 
sTKitndOtbert. ffcofe, that at all ferve the purpofe, for which they are now 

produced, were before the laft year of the reign of James 
the I ft, when the ftatutes for quieting the poifeflions of 
the fubjefl pafled ; and upon examination, there is not 
one, that does not fuggeft fome circumftances of an 
equitable nature. As to the Sutton Pool cafe, this ob« 
jedion was not then taken ; indeed, it could have been 
no objed to demur to the right of the Attorney G^ 
neral to the Prince, where the lands were claimed 
under a decree of the Court, founded on a trial at lav, 
which had fettled the foil in queftion to be part of the 
Dutchy. The fubjed therefore not having been (fif- 
cufled in that cafe, it is impoflible to confider that as a 
precedent againft the defendant* 
April ifth, This day the Court {m) delivared their judgment. 1 

Wood, Baron. In this cafe it is my misfortune to 
differ in opinion from the reft of the Court, and as this 
is a matter of very great importance to the landed in- 
terefts of the country in general, I hope I (hall be excufed, 
although I Ihould confume a very confiderable portion 
of time in ftating the grounds, on which I form that ojh- 
nion. This is an information and bill of complaint in a 
Court of Equity, and the ground and foundation of it is 
(as fuggefted^ that the Princb and his Leffee are reme- 
dilefs at the Common Law, and cannot obtain relief 
therein, without the aftiftance of this Court, vi%. the 
Equity Court of Exchequer: Is that fo? I take it to be 
clearly otherwife; their refpe£tive rights are legal rights^ 
or they have none at all ; their refpedive claims are l^al 
claims, and nothing elfe. The Prince, as the inform- 

(m) y^i^ff/r Thomson, Baron. 

ation 
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ation alledgeS) at his birth became feifed, and dill is iSn 
feifed of the Dutcby of Cornwally and of the manor of The attor. 
Trematon^ as parcel thereof: that is a legal and not an ^*^^*p^"^ 
equitable eftate, and if any of the pofleffions of the otwalxs 
Dutchy are wrongfully withheld from him, his remedy sir;!»T.Air- 
is at the common law; as to the right of his leflee; his »»«>*^o»^*'^ 
is alfo a legal right under his leafe^ and his remedy is 
at the common law by ejeftment: whether any of 
thcfe rights are barred by the ftatute of limitations or 
otherwife is a pure queftion of law ; and there are no 
equitable circumftances, dated in this information and 
hill, to draw this cafe from the cognizance of a Court of 
Common Law into a Court of Equity: whether the 
premifes, which the defendants are alledged to be in pof« 
feffion of, are within the manor of Trematon or Sir John 
•St. Aubyn'f manotv of Stoke Damerely is alfo a pure quef- 
tion of faft, triable by a jury, in a Court of Commoa 
Law, in which I include the law fide of this Court. I take 
h to be a clear and fettled principle of a Court of Equity, 
Aat you fliall not have relief in equity where you have a 
l^al remedy, or at lead, not until the right has been 
cftabliOied in a Court of Law. Let me reverfe this cafe 
and fiippofe, that Sir John St. Aubyn and his leflee, had 
£led fuch a bill as this againd the Prince or his leflee, 
to recover poflefllon of chefe houfes, alledging, that he 
was entitled to the fliore between high and low water 
mark, as belonging to his manor of Stoke Damerely 
would not the Court have difmifled fuch a bill ? It can- 
not I think be difputed, that where the whole of the 
claim of the bill in equity is a legal right, and there is a 
demurrer on that ground, the demurrer mud be allowed. 
There are many cafes to that effed, which it perhaps 
may be unoeceflary to cite ; but led the law fliould be 
forgotten, I will take the liberty of citing fome of them. 
In Lord Ttnbam v. Herbert (m) the defendant demurred 
CO the plaintiff's bill brought to edabliih a right to an 

^ (in) 2 Atk. 485. 

O ojder 
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'^"' oyfter filhcry, and to be quieted in the'pofleffion of it, 
The ATTot- being a matter properly triable at law ; Lord Har o- 
*w thfipMNCB" wiCKE declared, that where the right of a fifhery is in 
^ ^b"* difpute only, between two lords of manors, they can liei. 
Sir J. St. au- thcr come here, till it is firft tried at law, and therefore 
' ' allowed the demurrer. So in this cafe, the difpute is 

between two lords of manors; and the queftion is, whether 
the ground ^nd foil, whereon the defendant's buildings 
are erefted, are within the Prince's manor of Trematorr^ 
or Sir John St. AubyrC% manor of Sioke Damerel. Alfi:> 
in the cafe of Whitchurch v. Hyde (ji) where the plairi— 
tifF, through feveral mefne affignments, being in polV 
feffion of a right, originally in the city of London^ of fup— 
plying Southwark with water, prayed an injundion 
reftrain the defendant from encroaching on this rightr 
by raifmg engines, &c. and to have it eftabliih|d at law 
arid the defendant demurred to the bill, for that th^ 
plaintiff ought firft to have eftablifhed his right at bw 
Jsord Hardwicke allowed the demurrer i and he fays5 
** I Ihould allow the demurrer, even if there were n 
*^ other reaion, but the rifque the parties may rua i 
** going into a very large expence, and long examinas^^ 
** tions here, to no purpofe, and the chance there is (^^ 
** the plaintiflF's right falling to tht ground at law.^ 
That reafon ought ftrongly to operajte in the prcfei»-t 
cafe. In the cafe of the parifh of St. Luke Old Stre^^ 
againfl the parifh of St. Leonard Shoreditch (^), the bill-» 
which was to afcertain the boundaries between tw^^ 
parifhes, was difmifTed \ many cafes were there cited fo#^ 
the plaintiffs ; and, among others, the cafe of Wtbl^ 
y. Conyers was alfo mentioned, as an inftance of fuch a* 
bill between two lords, to try the boundaries of their 
manors^ but it appeared that that bill had been alfo dif- 
mifTed. In the cafe of the Duke of Rutland v. Welby (f) 
the bill was by the appellant as lord of a manor againft 

(n) 2 Atk. 391. (0) I Bro. Ch. Ca.40. 

(/>) 6 Bro. Pari. Ca. 575. % 

the 
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I refpondent, who, as alledged, claimed title to the ^ "^ '><■ - ^ 
mor, and appointed a game-keeper, and it prayed that nby geniral 
» defendant might difclaim, or, if nor, difcover his *°o?Wa"e" 
itings, and leave the fame with his clerk in Court, g.^ j^^j,^ 
id that the teftimony of the appellant's witneffes might iTN.MidOtheni 
t perpetuated ; and proper iffues direfted to try the 
fpondent's claim to the manor, and for a perpetual in- 
nflion* The defendant pleaded that he was lord of the 
anor : This plea was argued before the Lords Com* 
issioNERS, who held it a good plea; the appellant 
led a replication, and proceeded to the examination of 
itneflfes : On hearing before Lord Chancellor Apsley, 
1 objection was taken by the refpondent's counfel that 
lere was no equity in the bill : And this objection hav- 
ig been fully argued, and the defendant's counfel re« 
ifmg tOifake an iflue by confent, or to admit a trefpafs, 
^bereby the right to the manor might be tried at law ; 
is Lordfhip difmiflfed the bill with cods. On appeal to 
he Houfc of Lords, the decree was affirmed, and on 
his ground, that it was the eflabliOied and univerfal 
•ule of a Court of Equity to difmifs the plaintiff's bill, if 
it appears to be grounded on a title merely legal, not- 
withflanding the defendant has anfwered. So upon a 
niotion for an injunction to ftay the ufe of a market (q) 
fet up by the defendant ; the Lord Chancellor re- 
fufed it : For the plaintiff has feveral remedies either by 
fcire facias or aftion ; but if he comes originally into this 
Court ; this Court will not interpofe before the title at 
law is eftablifhed. So that it feems, I think, to be very 
fully and clearly fettled, that where the queftion con- 
tained in the bill is fimply a queftion of law, the bill 
ought to be difmiffed ; for that no party, who claims a 
legal title, can come into a Court of Equity, till he has 
eftabliihed his legal title ; unlefs he can (hew in his bill 
£)me grounds of equity. However^ it was faid in fup. 

(y)'i Vczey4i4. 

O « port 
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i4it« port of this infer mation^ that the demurrer admits w] 
StwAttoii^ ^ dated in this information j namely, encroachments oi 
»«▼ <^«»"At the Prince's rights ; and that was fuffident to foppoi 
itTWALss it. The demurrer does not in terms admit any fu(^1i 
Sit^StIao. thing ; but it is> that if the allegations are true* whic^I^ 
sTiiiaadOtken. ^j^^ j^ ^^^ admit, they contain no matter of equit y. 

According to that argument, there could be no demo. r« 
rer for want of equity, if the inferred admiilion cat it 
up. But what does the demurrer admit ? It admits oi^Iy 
that, which is well pleaded : If there is nothing bu^ a 
legal title pleaded, the admifllon of the fa£t does not 
give a Court of Equity jurifdifUon in the fir ft inftance. 
Then it has been argued, that although in a common 
cafe between fubjefl and fubjed, a bill of this nature 
could not be fuftained for want of equity, yet that the 
Prince, in refpeft of his exalted fiiuation, as the firft 
born fon of the King, and the peculiar nature of the li- 
mitation of the Dutchy of Cornwall^ may purfue this 
courfe of proceeding ; and a cafe from Lord Coke vras 
cited, intituled ** The Cafe of the Prince'* (r), which was 
zfcire facias to repeal Letters Patent of ^een Eliza- 
beth to Henry Lindley^ and one Merrick^ of certain 
manors, that the King might make Livery of them to 
the Duke as parts of the Dutchy ; this was a legal pro- 
ceeding hy fclre facias y and only applies to the Princ^'^ 
right to the Dutchy of Cornwall j which is not difputeJ 5 
however, this would prove nothing in refpeft of the equi- 
table jurifdiftion of this Court j becaufe that was a leg^^ 
proceeding by fcifC facias. There has not been one 
fingle information produced, or quoted, in the leaft 
lefembling the prefent. One information, which wa^ 
filed in the 17th of George the 2d in 1744, has been 
cited, and I will now examine that, and if I underftand 
ir rightly, it will not in the lead warrant the prefent pro- 
cecding. In the 1 7th of George the id^ Robert Pauncefort^ 

(r) 8 Rep. I. 

as 
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as Attorney General of Frederick then Prikcb olf 
Wales, and Robert H^wer filed an information or billy TheATTom- 
Cladng, that upon the demife of his late Majesty "?^ G"^»a% 
George the Fir ft, and upon the acceflion of his thed < rwALi t 
Majesty George the Second, on the loth of June sir jf^Axr^ 
1727, the Dutchy of Cornwall became vetted in the »YH,iirfOtiitif' 
pRSNCE as firft born of the then King, and he became' 
entitled to an eftate of inheritance therein ; and among 
other things, of the water, foil and pool of Sutton near 
JPJymoutb, and to certain emoluments, &c. thereto be- 
longing, and to all houfes, cellars, wharfs, quays, &c« 
erefled upon the ground or foil of the faid water 
or. pool: That by indenture of the ift of March 
X742, the Prince demifed to Hewer ^ Sutton Pooti 
ith the appurtenances, and all houfes, &c. ere£t« 
upon the ground, to the Pool belonging, to hold 
for 31 years, at a rent, and under certain covenants : 
XTiat his then Majesty George the Second, by his let- 
ters of Privy Seal, dated the 15th of March in the fifth 
y^ear of his reign (in the year 1732), granted and a& 
&gned to the Prince, all rents, fines, fums of money^ 
<lebts, and demands whatfoever, owing to his Majesty^ 
^'^Iiilft the Dutchy belonged to him, and then in arrear, 
^^fore the Prince became entitled to the Dutchy ; by 
virtue of which grant, the Prince became entitled to all 
arrears of rent from the 7th of February 1719 (when si 
^^afe to Tregenna and Courtenay expired) which had not 
^>eeQ accounted for to his then Majesty, when Duke 
^f Cornwall^ until the Prince's fucceflion to the Dutchy ; 
^nd then it flates that the Prince, by grant under his 
Privy Seal, dated the 28th of June 1743, granted td 
Hewer all arrears of rent, due to ijini in his own right, 
or by virtue of the faid grant from his Majesty, of, 
and for the mefiuages, lands, &c. belonging to SuttoH 
Peitj or within the high -water mark thereof, which be- 
came payable from the expiration of the leafe to Tre^ 
genna zod Courtenay to the 28th of February tben laft : 

O 3 Thcft 
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1811. Then it ftates, what the true and ancient bounds, limit: 
Tht attor- ^^^ extent of Sutton Pool were, and that the fait wat« 
to difpii"c^'' ^^^'^ ^^ flowed over the fcites of the houfes in queftioi 

of WAtii and then come thefe material allegations, to which I b< 
Sir j?8t.au. attention may be paid. *^ And fo it did and doth a. 
•ifK.indOthew. cc pg^r by an inquifition taken on the 28fh of Auguji xi 

" the 13th year of Charles the Second, and retun^^^c 

•« into this Court, in purfuancc of an order made mn 

*' Trinity term in the fame year, in a caufc then depen <d- 

** ing upon an information by his Majesty's tfci^n 

** Attorney General, when there was no Duke of C^w^^u 

•• wtf//, againft the Mayor and Commonalty of Piymotsf^t 

^ OUver Ceelyy fVilliam Ifefery^ J^fiph Hunney^ JoJ^n 

^* Jrelandj and four other defendants ; and that tfrmQ 

^ '* faid metes, limits and bounds aforefaid» do include ttme 

•^ feveral wharfis, quays, buildings, or places aforcfaicJ, 

•* and the wharfs, quays> or places called Smarts ^ucry% 

^^ &c. and that divers encroachments had been made > 

^* and that upon hearing of the faid caufe on the 21ft ^ 

** November^ in the 13th of Charles the Second, aacl | 

^' after a trial at law, at the bar of the faid Courty had 

^^ been had, and upon long debate of Counfelon both 

** fides, it was declared by the Court, that all the foil of 

'* the faid pool, called Sutton Pool^ lying within the limits 

'* of the Barbican and Cau/ey, within the flux and refine 

•* of the fea of ordinary tides, was the Kino's, or did be- 

** long to his Majesty, there being at that time no 

•* Duke of Cornwall i and it was decreed that an iti- 

'^ jun&ion fliould be awarded to eftablifli his ftiA** 

«* jisTY in the pofleflion of the faid pool, againft the 

'* defendants in that fuit, and all claiming under them i 

^ -and it was further adjudged for his Majesty agat^*'' 

^* Ceely^ Ireland^ Hunney^ and Jejfery^ four defendant*' 

^* that the ground confefled, by their anfwers, to '^ 

*^ within the high water mark (which ground is in ^^^ 

** decree particularly fpecified) and the buildings th^^^* 

f on ihould be dtabliihed ;" but as to all other bui^^' 

^9 
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^£S> quays, and erefblons, and matters in quedion, the tSir. 
Tourt did not determine one way, or the other, as ap- ^rheATTo»T* 
&ars by the inquifition and decree : It then dates, "*» gbherai. 

t m • ■ , r • r 1 t to the Princb 

that, durmg the ufurpation, feveral encroachments of Wales 
were made on the pool, and the banks, and (hores s\rLSr.Av- 
thereof, that his Majesty King Charles the »»N.«n<>otiieiii 

Second, after his reftoration, by letters patent under 

his great feal, demifed the faid water and pool to Lord 

Arundellj for thirty-one y§ars, and afterwards by fub- 

fequent letters patent, dated the 31(1 oiAuguJl 1676, 

granted the fame premifes to the faid LordArun^ 

dellj for a further term of fifteen years; and that 

King William and Queen Mary afterwards, on 

the 20th of January 1691, demifed the faid premifes, 

at the requeft of Lord ArwideWz adminiftrators, to \ 

Tregenna and Court enay^ for a further term of fifteen 

■ years, which expired on the 7th oi February 1719 :'* 

L then dates, that fubfequent to the hearing of the faid 

aufe. Lord Jrundell recovered pofleflionby judgments 

1 ejeftment of feveral of the quays, wharfs, and build- 

ags in quedion, in the faid caufe, touclfing which no 

lecree was made by the faid Court, on the faid hearing : 

t then alledges, that Lord 'Arundell caufed, or per- 

nitted feveral other houfes, &c* to be ereded in the 

aid pool, within high water mark, and made feveral 

eafes, grants, or fcttlenients thereof, and received 

•ents, fines, or other confiderations for the fame $ that 

he pool, together with all the houfes, &c. are, and 

^ince 1742 have, by virtue of that leafe, been veded in 

^^wer^ and that he is entitled to all rents, unaccounted 

« 

or, fincethe 7th of February, 1719* when the termfo 
^^egenna and Cpurtenay expired : Then it chaiges, that 
^^ confederates, or thofe under whom they claim, 
^^e by intrufion and fraud, (and here I would remark 
*^re is nothing of fraud -alledged in the prefent infor* 
^tion, it is fimply alledged by intrufion, but there it was 

O 4 alledged 
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alledged by intrufion and fraud, which might giVe 
iurifdidion to a Court of Equity) and without valuable 

' The Attoh^ « ^ X 

NET GtNERAL confideration, gained a wrongful poITeflion of and in 

***rf wiTiif* the feveral other houfes, &c. or received the rents and 

tpinft profits thereof; and that they had applied to them to 

Sir J. St. Au- *; ^ ^ r , j 

BTN,aBdoiiMrt. deuver pofieflion, and to account lor the rents and 

profits^ which they refufed to do : and the bill charges 
that the defendants came into pofleflion by intru- 
fion on the right of the Prince or his predeceffors, 
or by virtue of fome leafe, grant, or authority from 
the leffees or perfons claiming under the Prince or his 
predeceflbrs, which leafcs had expired : that might give 
jurifdiftion to a Court of Equity, for if they come ia 
under former leafes, that might be a foundation for a 
billi but I do not much rely on this-, I only fay this 
' does contain a mixture of Equity, whereas in the pre- 
fent bill there is nothing, but law or refpefling legal 
title : Then it fays, that the faid defendants, or thofe 
cinder whom they claim, have paid rents, fines, and 
other payments to the leffees of Lord Arundell or his 
agents, or ftcwards, particularly to John Jane^ who 
rented the pool for feveral years : Then it alledges, that 
Mariyn\ premifes are the fame, as were decreed againft 
Jofeph Hunneyy under whom he claims title; it then 
alledges that feveral other of the premifes, now in the 
occupation of the defendants, are the fame premifes, 
which by the decree were decreed againft Oliver Ceelj^ 
John Ireland^ Jofeph Hanney^ and William Jeffiery^ or fome 
or one of them, or afterwards recovered by judgments 
in ejeftment at law, as defendants well know: (fo 
that this bill ftates a decree for thefe premifes ; a trial at 
law ; and that thefe defendants are in the aftual pofleflion 
of thefe premifes, which were decreed againft thefe par- 
ticular defendants :) The information then proceeds io 
' interrogate, as to the fafts alledged, and whetlier the 
defendants, or thofe, under whom they claim, ever 

held 
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I any of the premifes under a leafe, grants or per- i8if • 
ion of the Prikcb, or bis leflees j and whether they The atto»/ 
e paid any rent, and particularly to John Jane : and *'*^p""c "^ 
I the information prays, that they may perufe their of Wales 
ences and writings, and may fet forth the contents si, jj^avL 
ill entries, touching the matters in queftion; and ■»"»«»'^^*«* 
r produce the fame as the Court (hall dired : and 
; they may come to an account for the rents and 
(its ; and that the right to the inheritance may be 
blifhed in the Prikc£ ; and Hewer let into poflef- 
I for his term. To this the defendants anfwered, 

went to the examination of witnefles ; there was 
demurrer either to the difcovery or the relief; and 
caufe was afterwards brought to a hearing, and al- 
agh there were many defendants, yet the caufe was 
ught to a hearing againft only five of thofe defendants^; 

it is remarkable that thofe five, againft whom it 

brought to a hearing, were the perfon$ whom they 
Id conned in privity with, and a£fed by the de* 
^, which had been made, and the recovery by ejed- 
it. The five, againft whom it was brought to a 
ring, were the Mayor and Commonalty of Plymoteth^ 
n Brent^ Humphrey Sutfaly William Martyn^ and 
n Forreft. Thcfe five defendants were perfons, who 
med under the perfons againft whom the decree, 
r a trial at bar, was made on the 2 1 ft of NovenAer^ 
he 13th year of Charles the Second; or againft 
Dm judgments of ejedment had been obtained by 
d Arundell^ the Prince's leflTee; and it is obfervaWe, 

decree, then ftated, eftablifhes the right of the 
NC£ againft the defendants, and all claiming under 
fe defendants ; and if you attend to the arguments of 

Judges, when they gave their judgment in that cafe, 

, will find that they ground it, merely upon connefling 

fe defendants, as claiming under thofe perfons, 

inft whom the decree had been made, or judgments 

eiedment had been recovered. 
^ Mr. 



194 CASES IN THE EXCHEQUER. 

iSii. Wt. Baron Adams, Mr. Baron Legge, and Lord 

ThcATTOE- Ciirf Ju^ice Fakkek^ ^ve their opimons/eriat im. Mr. 

^Uie^priN*« ^^^^ Adams (j), after dating^ that it was not difputcd 

of Walu that Sutton Pool was part of the Diitchy of Cornwall ; 

Cr J. St. An- and that It was not difputed, that the leafes to Lord 

»TN,aiidOdicn. jfjr^^n ^g^g made, fays : " The main difpute in point 

/^ of hSt is, that the defendants are not in pofleflion of 
*^ any of the premifes, within high water mark, that 
** were recovered by the^eje&ment, or mentioned in the 
** decree :" " as- to Brent^ he admits that he is in poflfef- 
^ ** fion of the premifes, and fubmits to account ; no doubt 

** there muft be adecree againft him:" ** as to the Mayor 
*^ zndCorporation the information is for a wharf or quay; 
'* theyadmit that it was recoYered,by their anfwer ; how- 
** ever it is faid on their behalf, that they are liot in pof- 
^' feffion of it ; it is proved, that they are in pofleffion, 
** and therefore a decree may be properly made againft 
*' them:" ** as to the defendant Buttal^ thepremifes are 
'• the fame as were decreed againft Hunncy :*' He then: 
con^ments upon the evidence at great length, not only toi 
(hew, that they are the fame premifes as were decreed 
againft Hunney^ but that chofe, under whom ButtaA 
claims, came into poffcffion by a leafe from Lord Arun^ 
dell^ then expired: and he concludes, ^' I have no 
« doubt but the premifes are the fame as decreed again(b 
•* Hunney^^ therefore he decrees againft him : ^* As to 
^* Martyn^ thefe premifes were not included in the 
** decree, and therefore can fall in no other x^ay, in 
** the prayer of the information, than as part of Sutiom 
" Pool ;" the meaning of this is, that they were not 
parts of thofe particularly fpecified premifes decreeJ 
againft Hunn^j Ceely^ Ireland^ or Jeffery ; but that 
they might come within the general decree, as pare 
of Sutton Pool J becaufe the decree is, that the 

whole of Sutton Pool belongs to the Prince, and. 

(x) Ante, p. 137. 

therefore 



HILARY TERM, 51 GEORGE IH. igg 

therefore by the general decree that was eftabli(hed 18 ii. 
againft Martyn. He then examines the evidence, and xhc^TTo*^ 
draws this conclufion ; ^* that they are not only part of ^^^ ginekac 
" Sutton Pool^ but that Curie ^ under whom Martyn of Wales* 
** clajlmed, came into poflfeilioa under a leafe from Lord suh^Au^ 
" ArundelW* and therefore decrees againft him* »»H»«a^OA«Wi 
" As to Mjr/y«*s premifes," Mr. fi/ir^n Legoe fays (/), 
'^ they are the <fame cellars and houfes, formerly reco- 
<< vered againft Havil^** fo that he fuppofies, they are 
part of the premifes, which Lord Arundell reco« 
vered by ejedment after the decree, though not par- 
ticularly named in the decree : ** Then as to Forreji^^ 
Mr. Baron Adams goes on to fay, ^' that is for a quay 
** (adjoining Dung ^lay) which lies within high water 
'^ mark/' he gives the fame anfwer as to that, viz. that ' 
^^ that appears to be included in the decree.'" And Lord 
Chief Baron PARKER(fays (u\ " As to Forr€jV% premifes^ 
^' they are the fame as were decreed againft John Ireland^ 
*^ by the faid decree." So that they proceeded only againft 
thofe defendants, whom they could aflfed by the decree 
niade^ or judgment in eje£lment given, againft the people 
Under whom they claimed. Mr. Baron Adams then pro- 
^tds to coniider two objections, that had been made ia 
point of law, firft, the Statute of Limitations : Second, a 
'tippofed difleiiin to the then late PaiNCBof Wales, or 
bi8 predeceflbrs : as to the firft, he fays, '^ There was 
'^ an anfwer to it in point of fa£t ; the Prince's title 
^^ commenced in 1727, when the late Kino died, and 
** the information was filed in Hilary Term, in the 
** 17th of George the Second, fo that only feventeen 
^^ years had elapfed, and therefore the Statute of Limi« 
^^ tations was not againft him :" as to the fecond, the 
SiUeftion of difteifm, he held, that from the nature of 
^be limitation of the Dutchy of Cornwall by the charter 
of £dward the Third, the Prince took the Dutchy 

(/} Ante, p. 156. (11) Ante, p. i66. 

free 
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free from all difleifins ; that the pojSefTion could not 
"ThcATTOR^ difanncxed, but by z& of I^Kament, and that no fiap« 
iD^ie^PMNcV" P^^^^ diffcifin could have that eflPedk ; and the ottxer 
of Walks BoTons cottcuF With him on the fame grounds. This is 
Sir J. St. Ao- the great precedent relied on : Tne prefent information 
BYN.aadOtben. y^^ ^^^ ^j^^ j^^fl. r^i^tjon to the premifes contamed in 

that information ; that had no relation to the manor of 
Trematon ; Sutton Pool was no part of the manor of rV-^- 
matojif nor is it fo alledged : it folely relates to Sutton 
Pool^ which is not alledged to be in the manor of Tr^^ 
ffmtm : That information proceeds upon the Ix^ of a 
previoufly eft^bliOied legal right, eftablifhed by a tri^i^l 
at bar, and a decree in confequence thereof, and reco - 
very by ejedment : it is brought to a hearing agaiiL^ 
thofe only, who claim under the perfons againft whor^^^ 
that legal right had been eftablifhed : It is to enforce am 
carry into effeft that decree, againft perfons claiminj 
under thofe, againft whom it was made, and who weriP^ 
pnries in eftate. Bills to enforce the execution of ^t^ ^ 
crees are moft undoubtedly the fubjefts of a Court oc. "^ 
Equity. Is this any authority for the prefent informa — '^ 
tion? Not in the leaft : Is it luggefted in this informal -^ 
tlon, that there has been any decree, or trial at hvr^ 
to eftablifh the title of the Prince, or his leflee to 
fhores of the Tamer againft thefe Defendants, or an^ 
under whom they claim ? No fuch thing : The prefeni 
information is nothing more than an ejedment bill, upon^^ 
a matter purely ac law« and no matter of Equity in it,^ ^ 
and does not in merits in the leaft refemble the inform a — ^ 
tion in 1744. 

However, anpther ground lias been taken to fuppoi 
this information, namely, that the King by his prero- 
gative has a right to file an information, either in th< 
Equity Court of Exchequer, or on the law fide of th( 
Court, at his eledion, although it be to eftablifh a men 
legal right ; and that the Prince, as Duke of Cornwall^ 



L-, 
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has the iame prerogative in refpeft of his Dutchy of 181 x. 
C^rmuall : both which propofitions I will now examine. 'xbeATTo»r' 
In order to maintain thefe propofitiom, fome prece- ^r oxMmxAs. 
dents of xniormations and orders ui the reigns ot James of wai.u 
the firft, and Charles the firft, and fecond, have been* sir ht^Axs^ 
oited J but it is very remarkable, not one fince the re- B»»,aiidOth«% 
volution (except that in 1744^ which does not in the 
leaft refemble them, for the reafons I have before given)* 
I muit fay I have not much veneration for precedents 
t^aken from the arbitrary reigns of thofe monarchs ; and I 
l&ope I (hall not (ee fuch precedents revived in the prefent 
s^cign ; or that, if they do take a temporary root, they 
wU foon be. eradicated. James the fir ft, in the laft 
parliameat he held, was under the neceflity, in order to 
£fet a fubiidy from his fubjeds, to pafs fome beneficial 
iaws to relieve them from the oppreilive exertions of his 
prerogative, and among others an ad, which B think is 
^^tremely material in the confideration of this cafe, and 
I will ftate it : it is entitled <^ An Aft to admit the 
^^ Subject to plead the General Iflue in Informations of 
^^ Intrufion brought on the behalf of the King's Ma- 
^^ jefty, and retain his poflfeflfion till Trial/' Before this 
^^ of parliament, the ancient courfe of the Exchequer 
^ad been, that if, in an information of intrufion into lands 
^r tenements, the defendant had pleaded not guilty, he 
^^^s to lofe his pofTefllon ; Lord Coke dates that to be 
^e pra£lice {w) ; he might at any time have pleaded 
^is title fpecially, but if be pleaded the general iiTue, 
'^mediately on that plea, a writ iflued to turn him out 
^f pofleilion, and to feize the premifes into the hands of 
he KxMa f and therefore to relieve the fubjeft againft 
^he fpecial pleading of his title, and to permit him to 
plead the general iflue, and retain his poflefQon, this aft 
^^9 made : It recites* that the King by his prerogative 
'^^ enforce the fubjeft in informations of intrufion to a 

{jw) 4 loft* i|6« 

fpecial 
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1811. fpecial pleading of his title^ and that, being willing t( 

S-be attorI'' ''cmit a part of his ancient and regal power, out -of hii 

"^dJ^"****" 8^^^^^* difpofition to his fubjefts, and at their humbit 

of wali» fi^itjit is enabled ** that where the King, and thofe firon 

Stf^xTAu. '^ whom he claims, and all others claiming under th< 
»TH,aodOtiicn. «c f^j^^ jjjj^^ |jj^yg jj^jj q^ ^f poffeffion twentjT years 

*' or not received the profits withiif twenty years, befor 
*' the information of intrufion, the defendant may, i 
^^ he thinks fit, plead the geneifal iflue, and not h 
'* preffed to plead fpecially, and (hall retain the poflcf 
** fion, until the title be tried, found, or adjudged for th 
•* King ;'* then follows a provifo, which (hews tli 
ansdety of the legiflature to prevent any evafion of th 
aft ; and that provides^ '' that where an information c 
** intrufion may filly and aptly be brought on the King 
** behalf, no/cire facias (hall be brought, whereunto tb 
** fubjeft (hall be forced to a fpecial pleading, and t 
** deprived of the grace intended by that aft.*' Can 
have been at that time underftood by the legiflatur 
that there was any proceedings by engli(h bill, th 
could avoid this aft of parliament ? mo(t undoubted 
not : their idea was, that there could be a proceedir 
only by information of intrufion, or perhaps (by refi 
rence to the Prince's cafe) by fcire facias ; and as the 
were the only things that exifted, they provide, that 1 
informations of intrufion you (hall plead the general i 
fue, and not fet out your title ; and that no proceedin 
by fcire facias (hall be devifed to obligjg the fubjedl to C 
out his title : Had they any idea that the King's Attoi 
ney General might come into a Court of Equity, an 
oblige a man on oath to fet out his title ? It is quite ia 
poilible. 

A great number of precedents have been cited, an 
I will take notice of them^ and examine them. Tt 
firft was an information in the 3d year of Jami 
the firfty that is direded to the Earl of Dors£T, Z^ 
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high Treafurer of England^ the Chancellor^ the Chief Ba^ 1811. 
ron^ and the other Barons ^ ** Sheweth and informeth Vhc attor^ 
*« Sir EdzMrdCoh knighu the Kiiio's Attorney General, hit-oiheeal 

^ 1 • r ir r 1 t>> i r t> »▼ tO the PRIMC« 

*^ for and on behalf of the King and of Princ£ Henry, of Wales 
** eldeft fon of the Kino and Duke of Cornwall^ that the sir h^Av* 
•* Dutchy of Cornwall belongs by virtue of ancient char- ■TWi««^^>«*>«* 
^^ ters and a£t$ of parliament, holden the nth of Ed- 
^* WARD the 3d, and other later parliaments, to the 
^^ Prince ; neverthelefs, fmce the beginning of the 
^^ King's reign it has been in poireflion of the King, 
^^ until delivery thereof (hall be made to the Prince ; 
** that the manor of Penryn in Cornwall belongs to the 
^^ Dutchy; that there are large commons and downs in . 
^^ the manor, wherein tenants have common and furze ; 
*^ that Jennings and wife, and others, go about to ob- 
^^ fcure, pervert, and overthrow the ancient metes and 
^^ bounds of the manor, and have intruded and en- 
^* croached into and upon the commons and downs, 
^' contriving titles among themfelves, and converting 
^^ the profits to their own ufe ; all which intrufions, 
^^ encroachments^ ufurpations, trefpaflfes, &c. have been . 
^' done by the defendants, in contempt of the King, 
** and to the diflierifon of the King and the Prince, 
" contrary to law ; and it prays the procefs oifuhpana 
^^ sigainft the defendants, to appear in the Exchequer 
** Chamber, then to anfwer, &c. and to abide and perform 
" the order, direflion, and cenfure of the Court; and for 
*' the prefervation of the ancient limits of the manor, it 
*' prays the Court to award a commiflion to fufficient ^^ 
'^ perfons for the view, perambulation, examination, 
^^ and fetting down of the ancient bounds of the manor, 
and commons, and for the performance of all things 
** requifite on that behalf.'* I|)elieve a bill for a com- 
miflion to afcertain boundaries is not an unufual pro- 
^^eding in Equity, and therefore in this information, 
fucb a one as it is^ there is an equitable ground ; but 

there 
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liix. there is no fuch thing prayed in the prefent informatio 
^be attor.^ ^ ^^^ Prince of Wales : however, there is one d 
MIT GiNEBAL fervation upon this informationj and that is upon tli 
«r Wales words ** cenfure of the Court/' that pretty plainl 
Sir r^rf Av- ^^^^^^f that it is of Star Chamber extraction , for this 
liTiMiriOcbersr gm iaformatiou for the purpofe of punifhing ; for tl 

purpofe of cenfure ; for it prays, that they may abic 
and perform the order, direction, and cenfure of tl 
Court. I wondered from whence the word cenfui 
could arife, till I looked into the a6b of Parliament f( 
the abolition of the Star Chamber^ and there I four 
in that ad this term is ufed : it recites, ** that tl 
proceedings, cenfures, and decrees of that Cou 
had by experience been found to be an intolerab 
burthen to the fubjeds, and the means to introdu( 
** an arbitrary power and government." So that th 
pretty clearly marks what^kind of information this wa 
. viz. an information for punifliment. 

The next information is one in the 3d of Jambs tl 
Firft, by Sir Edward Coke^ then Attorney General ; tl 
title is the fame as the lad, and it alledges, that dive 
charters, deeds, &c. concerning the Dutchy of Con 
wally and the poffeflions thereof, which do belong t 
the Kino and the Prince, have been by the dcfendan 
(naming them) taken away, which concealment tendei 
to the difherifon of the King and Prince : and tht 
have wrongfully intruded into, and upon a parcel i 
land, called the J/Iandj within the pariih of Lijkcati 
parcel of the manor of Lijkeardy to the difherifon of tl 
Prince : and it prays procefs offubpana to appear an 
anfwer, and that the; defendants may be examined upc 
interrogatories. Now in the firft place, a bill for 
difcovery of deeds, mod undoubtedly, is an equitab 
proceeding, and therefore, here in this cafe, there 
a ground for proceeding in an equitable jurifdiftion 
it prays, that the defendants may be examined upon ii 

terrogatories 
14 
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ter rogatories : Here we can fee the Star Chofiiber again, 181 1. 
becaufe the proceeding in the Star Chamber was, as it VbeArtoiiT' 
appears from I.^r^ Coke (x), a proceeding by a bill or 'J'^^hf^*'**'^'* 
information, by examination of the defendant upon inter- of walcs 
rogatories, and by examination of witnefles, and rarely sir;.'s?..Au. 
m-e tenus. Thefe pcrfons are fuppofed to have com- »''»'• ""^O'^^"- 
mitted an offence, and it prays that they may be exa- 
mined upon interrogatories : Can any perfon juftify fuch 
A proceeding at this day ? 

The next information is in the third of James the 
ift; that is for intruding into and upon the Deanery^ 
Free Chape), and Prebendaries of St. Buryan^ and the ^ 
fdte, glebe lands, and tithes, &c. and for having 
and concealing records, &c. concerning the faid 
Deanery, &c. belonging to the Prince, and to the 
KiNo, in regard to the Prince ; procefs is prayed, and 
that by commiffion or procefs of the faid Court, the 
tithes and other things may be fequeftered : That 
is another proceeding of the Star Chamber ; that is 
iiot a proceeding ufed at this day ; but this precedent 
-Skewife is a precedent that contains in it fomething of 
equity, becaufe it is for the difcovery of deeds, which 
^3d been concealed and taken away. 

The cafe in 4th James the ift, is another of the 
^^me kind. Then there is another in the Michaelmas 
^erm in the fame year, which is an order that does not 
^( all relate to the Dutchy of Cornwall : it relates to the 
Pofleffions of the Crown, in the county of Derby ; and 
'^ recites ** that Sir Francis Leeke^ Knight, had exhi- 
bited an englifh bill into that Court Cthe Court not 
^ being mentioned, but I fuppofe it to be the Exchequer 
Chamber) againft Sir Peter Frechvyle^ Knight^ fupt 
pofing that Uenxy the 8tb, being feiled in fee of the 
<nanor of Dugmantortj in the county of Derby y and of 

^x) 4 inft. 63. 
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i8ii. «( the tenth part of the |)arfonage ia the manor < 

The attor- *' StavcUy^ and of comtoon of pafture in a wood callc 

"to dif ?!["« ** Weftwood^ and in all other foreign woods within il 

erf walii «« lordihip ofStaveley^ as belonging to that manor, <U^ 

Sir J. St. ap- ** by his letters patent, grant the fame to Sir From 

BYit.uHiOihen. cc Leeke, Knight, father of the complainant, and to t 

*' heirs for ever, rendering the yearly rent of ^3. 2 
^' which had defcended to the complainant as his foe 
^' and that the inheritance of the manor of Staveley, b 
" ing come to Sir Peter Frecbvyle, he detained the pa 
'^ fonage, and cut down the wood, and inclofed tl 
*' gromid, wherein the complainant had common, ai 
*' for the fame he fought relief by the bill. Now fc 
<^ afmtich as the Court was this day informed by tl 
<^ defendant's counfel, that the rent of j?3« as. w 
*' but a tenth part of the vdue of the manor of Du^ 
*' manton, and other tenemmts, in the letters pate 
<^ mentioned, and for that the Court conceivetb tl 
^* faid parfonage and commons being matters of inbi 
'^ ritance, and pafTed out of the Crown, and not to t; 
*^ properly fued for in this Court by courfe of englil 
*^ bill, it is therefore ordered that the faid defendai 
*^ may demur to the faid bill, as infufficient in lav t 
^* be anfwered unto.'' This bill was difmifled beau 
it did not concern the Crown, being an inh^ritaiu 
paffed out of the Crown to a fubject ; and it does a* 
relate to the Dutchy. This at lead proves, that 
manor pafled out of the Crpwn, is not properly fu 
for by englifli bill ; therefore the Dutchy of Carmm 
being patfed out of the Crown, is not fueable for 
englifli bill ; and mn cmftatj but this bill contained itt 
ter of equity. 
I The next was another order in the 4th of the fii 
Kino, that does not relate to the Dutchy of GmmM 
that recited, that in the 30th year of the late Quei 
an information of intrufion was exhibited in the name 
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the Qubek's Attorney General againft divers of the inha* i^n* 
bitants of Ovinge in Bucks^ for intruding into certain .^i^ attor- 
lands in Ovinge^ ^i^hereunto the defendants appeared, ^J* j,,fp^'"cE^ 
and by a former order of the Court pleaded the genera.1 of walc* 
ifiue, fince which time, in Eqfter Term laft, an englifh sir h^. av- 
Kll was exhibited againft divers of the faid inhabitants, ">••«««>*«'••' 
in the name of the Attorney General ; ^^ which being 
*' opened to the Court, it was conceived not fit that 
^^ the defendants (hould be doubly fued for one matter, 
'* and therefore it was ordered, that the defendants in 
^* the englifli bill, who had pleaded the general ifiue 
*^ to the faid. information, fliould attend the Attorney 
*' General^ and he ihould make choice which he would 
^' profecute. I'hat they had waited on him, and he 
** made choice to proceed only on the information of 
^ intrufion ; and therefore it had been ordered, that 
^^ the inhabitants ihould be difmifled from the englifh 
^ InlL Now the Court being informed by Mr. Warre, 
^^ counfel with Feltony who holds the lands by mefne . 
^' conveyance from the Kino, that there had been a 
'^ fidfe allegation, namely, that the inheritance of the 
^ bnds in qneftion, had not gone out of the Crown, 
^ there is a rule nifi^ that procefs of /ubfana (hall be 
'* awarded againft the defendants in the englifli bill, to 
'' appear to anfwer the fame, unlefs caufe (hewn to the 
^ contrary/' I do not fee how this proves oiucb y k 
proves that where there had been an engliflu iofovitiatiDD^ 
n wdl as a latin information, the Attorney GeneratmM* 
to make his eledion. There is a regular infomlatioii 
of iotmfioa at law firft of all, and then an^emgliifa-bSIL 
is filed ( on what ground does not appear ; there migM 
be groands of equity in that engliflt bill, hawevev fhe 
Coort did not thmk it was reafonabk, thaOamamflioiiftl 
be harafied two ways, and therefore the Attorney Genetaf 
was to make hss deftion; he ekds to proceed oa tbe 
itfoKQWioii^ o£ itttrufioDs but afterwards, finding: that 

P 2 he 
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1811. he had been deceived, he-chufes to proceed by th^€ 
^rhTA^ToZ^ englifli bill. 

ll^'lhf^Hscm T^^ ^^^^ *^ ^° ^^^^'' ^'^ ^^^ 7^h James the ift,whicr ii 

o^^WALii recites, that fVilliam Leonard^ deputy baiUflFof the mancz^r 

Sir J. St. au- of Helfiofi^ pafccl of the poffeffions of the Dutchy ^^f 

BXN^ttdoiher.. c^^;,^j//, hath exhibited an englifli bill sgaipft JoX^n 

Rogers and Richard Power^ to be relieved againft an 
aftion of trover, which had been brought agamft hi en 
in the Office of Pleas in this Court, for a gelding taken 
to the ufe of the Kino for a heriot, due by the father 
of Rogers to the Kino ; and to which action Leonard 
was urged to plead by rule of this Court ; upon motion 
by Mr. Stephens j the Prince's Attorney General^ dating 
the gelding to have been taken for a beriot for a tene- 
lAent within the faid manor, for which the bailiff had 
accounted before the auditor, and paid the money due 
for the fame to the Kino's ufe, and the defendants bad 
brought the a6lion againft the bailiff, intending by the 
trial thereof, to call in queftion the cuftom of the laid 
manor in the country, to the difmberifon of his Ma- 
jesty and the Prince, he prayed, that the fuit in the 
Office of Pleas might be no further proceeded in, and 
that the caufe might be heard on the faid englifli bill : 
Then there is an order that the faid adion fliould be 
flaid, and no further proceeded in, until the defendant 
ihould have anfwered the faid bill ; ai\d that furtb^^ 
order be thereupon taken by the Court : That is nP* 
thing more than (laying the proceedings at law, liU 
the bill is anfwered, which is of courfe, and does la^ 
fdsm to me to prove any thing in reference to ti3^ 



The next is an information of the 7th James the 1 ^* 
The Attorney General^ Sir Henry Hobart^ Knight,' on 
halfo£his Majesty, and hiseldeft fon, Princi Henr 
Buke of Cormwa/J, againft Walter Kendall and Ttfom^--^ 
Smdafi^ that is for the delivery up of books of aoooimt^^^ 

rolU-»^ 
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s, and records, taken from the Town Houfe of 1811. 
kviibiel^ which they had gotten into their hands ; ^hc attor/ 
It is the? fubjeft of a Court of Equity moft undoubt- nev generai. 

J ^ J iQ the Princs 

r. of Walbs 

Then comes an information of the loth James the sirJ?ST.Au- 
direfted to the Earl of Salijbury, Lord High Trea- »^«.««dOthw 
T of England^ Sir Julius Cafar^ Chancellor of the 
bequerj Sir Laurence Tanfieldj Knight^ Lord Chief 
'ony and the refidue of the Barons there : That is an 
^rmation by Thomas Stephens Efquire^ Attorney Gene* 
to the Prince of Wales^ Duke of Cornwall and 
'lofCheJiery firft begotten fon of the King, as for 
; on behalf of the Prince, and by and according to 
King's gracious Letters Patent^ and grant to the 
Prince in that behalf (this I fuppofe mud be a 
:ial grant of the Dutchy to Prince Charles, who 
\ the elded fon of the King at that time. Prince 
kry being dead, but he was not the. firft begotten 
of the King, therefore this muft be a fpecia) grant, 
enable him to take the Dutchy). The information 
es ** that whereas the river and water of Tamer in 
be counties of Cornwall and Devon^ and other rivers 
1 the faid Count ies^ running into the fame river of 
''amer^ and creeks, and members thereof, and the river 
IFoye in Cornwall j and the whole iifhing of the fame ri- 
ers, creeks, and members ; and the intereft and fpecial 
uthoiity, power, and prefervation of the faid rivers and 
raters do belong to the Prince, in right of the Dutchy 
f Cornwall^ and the good government of the faid 
ivers and waters neceffary and beneficial ; and it thea 
harges that many perfons (naming them) and other 
etfons, whofe names are unknown, not regarding 
lie laws and flatutes of the realm, being combined 
nd confederated to enrich themfeWes, and to difmhe- 
it and prejudice the King and Prince, have often- 
nnes^ within a year lafl paft, unlawfully and forcibly 
ntered upon the right, inhedtance^ and pofleflion of 
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i8ii. '^^ the Prince in the fsud rivers, &&, and thitxAij with 
''rht attor^ *' unlawful wears, mildames, nets, fpears, and other «x- 
NCT General << guies, taken, killed, and deftroyed fpawn, frie, aii.<3 
*^of waVe*/' ** young breed of Salmon^ and other fi(h, and deftroyed 
fiifJfsJfAo- " fifl* ^^ unfeafonable times; to the detriment cii\m.^ 
«TN«fBdOtheii. €€ people and commonwealth, and to the damage of thmc 



^' King and Prince, and contrary to the laws and 
•• tutes in that behalf, and contrary to right, equity^, 
^*and good confcience; in conlideration of the pwc- 
*• mifes, and for the prefervation of the water, and for the 
" prefervation of the Kino and Prince's right, revenut»!j 
^* and inheritance; it prays that the defendants mayap* 
*• pear in the Exchequer Chamber, to anfwer the pr^* 
*^ mifes, and every part thereof, upon their corporal oatks^ 
** and further to abide fuch farther order, as to the Cmurt 
*< fiiall feem meet." It does not appear that any ttua^ 
was done on this information ; no anfwer was given r<3 
it, and all we know about it is, that it is found on the re- 
cords of the Court. Now this is a moft extraordioari^ 
information, calling upon men to anfwer upon theis 
oaths, whether they have not committed oflFences again^ 
the laws and ftatutes of the realm, whieh would fubje^ 
them to penalties and punifhments ; for they would hx^^ 
been fubjed to penalties and punifliments (}) if they ha ^ 
fifhed, as it is here dated, '^ with unlawful wears, mildaoe^^ 
*' nets, fpears, and other engines, and taken and deftroyc^^ 
^' fpawn at unfeafonable times ;'* and yet this is an ic^' 
formation calling upon people to criminate themfel^^ 
upon oath, to fay, whether they had not committed o'* 
fences, by which they were to be fubjed to pecuniary* 
as well as to corporal puniihment : Can fuch an infortf^^* 
don as this be tolerated ? Is it ^poIGble to fet it v^ a^ ^ 
precedent at this day ? 

There is another information, the date of which 4^^ 
not appear, but which muft have been fubfequent to ^''^ 
X4th year of that King's reign. It was for cutting do^^ 

(j) Stit. z EIic»«. xy. 3 Jac. i. c. is. . 
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Ibme timber in a wood ; there was no anfwer put in to 

that ; and all tbefe, which I have now cited, were pre- ^fhe aVtoeT' 

vious to the ftatute of the aift of Jamhs the ift. «" g«n«ral 

1 • 1 r rr r*^ ^ tOthePRXMC* 

Then another was cited 01 Hilary Term, 3 Charles of Walis 
tile I ft, which does not relate to the Dutchy of Cornwall^ sir r st. ao- 
but relates to poffeffions of the Crown j that is an or- •^N.»n<*o«J^<^'»- 
dex made on hearing a caufe by englifli information, his 
M-AjEST y's Attorney General plaintiff, and William Mofe^ 
ley^ and others, defendants, touching divers parcels of 
lairds within the mzviox o{ Edenjion^ parcel of the de* 
melhes of the faid manor : The Court did not think fit 
to end and determine the/aid caufe in equity, upon the 
iaid englifli information, until the fame were tried by 
latin information of intrufion, upon the evidence (hewed 
on both parts to the Court by record : and thereupon it 
. was ordered by the Lord Treafurer^ the Lord Chief Ba^' 
ron^ and the reft of the Barons, that the Attorney Gene^ 
rai Ihould exhibit an information of intrufion, in that 
Court, againft the defendants ; and that they fhould ap* 
pear, and confefs entry, and ftand only upon the right, 
and join iffue on the fame, the iflfue to be tried tho then 
aext term, upon which trial the Court would give order 
for eftablifhing the poffeflion ; the englifli information 
does not appear j therefore, what grounds of complaint 
there might be, does not appear : There might be 
grounds of equity fuggefted, and probably were ; but, 
however, it appears, as if the Court thought that there 
^^^^ matter of title to be tried, and they were of opinion, 
(hstt they could not proceed without dire£ting the title 
^o be tried by latin information of intrufion, and there- 
^ote they fo directed. That was a cafe, where the 
^ourt had jurifdidiion, but they could not proceed with- 
out having the title tried ; here, in the prefent informt- 
^Mcm, tbare is no equity at all. 

The next was in the 12th Charles the ift; and that 
a decree, reciting, *^ that whereas, in a caufe de« 
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i8ii. ^< depending in that Court by englifh information, t 
^TheATTOR^ " tween the King** Attorney General plaintiff, and i. 
''o^^p*'**^'' ** P^^^ RidUj Knight, and pthers, defendant?, concei 
of Wales " ing feveral intrufion^ by the defendant^ into t 
Sir j?st.au. " Kino's manor of Benwell in Northumberland ^ a: 
■TN,andOihers. cc Jj^jq divers coal mines within the manor, &c. and 1 

^^ (inking pits and getting coals:'' This was a bill, fil 
certainly in a matter of equity : the Crown lands 1 
intermixed with the lands of the freeholders, fo tl 
they i could not be diftinguifhed, and it Wi-is a bill 
afcertain the boundaries, that a commiffion (hould 
awarded to commiflioners, to enquire upon the oath 
lawful men, to afcertain the lands, and to' make a m 
and return the fame next term ; and the Court woi 
then take further order, for eflablifhing his Majest^ 
right, as the equity of the caufe required : This wai 
proper proceeding in equity, on a matter ^hich wa< 
fubjeft of equity, and filed on equitable grounds. 

The next was that of the T2th Charles the 2 
and that is material, becaufe that is the foundation oft 
proceeding in the year 1744, on the Sutton Pool caf 
the decree recites, •* that whereas Sir Gecffrej Pain 
** his Majesty's Attorney General did heretcfore exhi 
*^ his englifh bill or information in that Court agaii 
the Mayor and Commonalty of Plymouth^ Oliver Cet 
fViiiam Jeffry^ Jofeph Hunneyj John Hooper ^ Tbon 
** Teale^ John Ireland^ Kendrickfon Pater/on^ and A 
•* thony Skinner defendants, flating that his Majesi 
" during all his reign, had been and was feifed, ill 1 
*' demefne as of fee, in right of his Crown of Englat 
*• of the ground and foil of the coafls and (bores of t 
" feas, and of the groimd and foil bi every port, havi 
^' and arm of the fea, creek, pool, and navigable w 
^^ thereof, into which the fea ebbed and flowed, a 
^^ particularly of the ground and foil of the pool, have 
^* and arm of the fea called Sutton Pool near Plymcu 
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** and of the fifhing upon that Poolj* &c. Then it 18". 

flares, ** that the faid pool, for the freedom of trade, ^J^attoT^ 

*• and fafety of (hips, there at anchor, ought not to be *J^^ pj^"^' 

encroached on, or ftraightened, or hindered in the of walei 

courfe of the water, nor any of the (hores thereof sir ^st.ajS" 

** nuifanced, nor any wharf or building to be ereded oi^»^w»"*>*« 

^^ the banks of the^ool, for the lading or unlading goods, 

^^ to deceive his Majesty of his cuftoms, and to the 

*^ deftruftion of trade, and the Crown, and port where 

^* bis Majesty's cuftom houfe is : That the defend^ 

^' anis, fmce the laft year of Queen Elizabeth's 

^' reign^ and during the reign of the late King Charles 

^* the firfi, and of his then Majesty, intruded upon the 

** grounA and foil of the faid pool, and had built houfes^ 

^' &c. upon the foil, theretofore at full fea covered with 

^^ water, and within the high water-mark of the faid 

** pool, where fhips had anchored, to the prejudice of the 

'^ port and damage of his Majesty; and to colour 

'^ their unlawful entries and intruiions, had altered and 

^^ deiaced the ancient bounds and high water-marks, 

and pretended rights to the ground and foil, and had 

made conveyances amongft themfelves, or to perfons 

'^ unknown ; To that the Attorney General^ without mul- 

^^ tiplicity of afUons, did not know how, or againft whom 

^^ to proceed ; the tenants being numerous and of mean 

*^ condition ;'* then it prayed that the ancient bounds of 

the pool might be afcertained, and that his Majesty 

''^ight have the pofli^ifion of thofe houfes and buildiDgs, 

^i^d might, as he (hould fee caufe, provide for the preferva- 

t>on of the faid port, and caufe fuch buildings as were 

^uilances to be removed, and that multiplicity of fuits 

^ight be avoided. The defendants put in their anfwer 

^^ this \ and they all admitted, I think, except John 

^ooper^ that all thofe buildings they had ereded were 

^^tlt within the high water-mark ; the caui^ came on for 

'^^^ing, and on reading the depofitions, books, accounts, 

and 
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1811. and records, the two points mfifted upon by both { 
^T^eArroE- ^^ ^^ffi) ^^9 whether the buildings mentionec 
^^a^inic^ the information, were nuifances to the ftraightening s 
«£ W4I.S9 damage of the port of Plymouth ; fecondly, whether 
Sir iIatTau- (pil of the place within the Cau/ey and Barbican thi 
*'"»*'*^*"**^between the high and low water- marks, were the io 

xitance of t|ie King or no : It was ordered that, ai 
the title and right of the foil of the place aforefaid 
trial was to be had at the bar of this Court on 
information of intrufion, to which the faid Mti 
and Commonalty were to appear, and plead to ifii 
which was to be tried by a Jury of the County 
Divon i and, as concerning the nuilance, it was furt 
ondered, that a commiifion (hould be awarded to c< 
miffioners, to enquire of certain articles of inftr 
tion to be annexed to the fame commiffion, to be agr 
by Counfid on both fides, and approved by the Coi 
which was to be returned after the trial ; and accordi 
ingly an information was brought, and it was triec 
the bar of the Court } and a verdid given for his ^ 
JS8TY ; and the caufe coming on again, it was decla 
by Sir Matthew Hal£, Lord Chief Baron^ and the ot 
, Barons.i that they are fully fatisfied that all the foil 
the iaid pool, called Suiton Pool, lying within the Bai 
can and Caufty^ within the flux and reflux of the fea 
ordinary tides, is the King's ; as to the extent of 
• faid pool, other than as to the houfes^ &c. thereafter 
creed for his Majestv, the Court did not detern 
one way or the other : It was thereupon decreed thai 
injun^on (hould be awarded to eftablifli His Majej 
in the poflfefiion of the faid pool, called Sutton I 
againft the faid defendants, and every of them, : 
agatnft all others, claiming from, by» or under them 
any of them (I have already obferved upon the ini 
mation ia 1744, that the proceeding was agaiaft th 

1 
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who claimed from^ by, and under, them); and it wa$ 1811. 

further decreed for his Majestv, againfl; Oliver Ceefy, ^^^J^^wT* 

JFaJbn Ireiand, Jo/epb Hunney^ and WiJliam Jeffreyf for nit omwal 

what they had confefled in thrir anfwers to be buik or walbs 

within the high water-mark ; and that the pofleffion ^ j!^av. 

thereof, as againft them, fhould be, and is thereby efta* "^wiJ^odnffc 

bliihed in his Majesty, and as to the defendant Jolm 

Hoo^9 for the faid piece of wafte ground at Cocifide^ 

whereon he has built four tenements^ his Majesty is 

left to proceed againft him at law: The defendants 

T^ale^ Paierfifij and Skinner^ are thereby di&nijBed. This 

is the information upon which the proceeding in the year 

1 744 was inftituted ; and through the whole of thb there is 

no right, or intereft of any fort, claimed in reQ)e£k of 

the Dutchy of Cornwall. It is Angular enough how 

they (hould in 1 744 ingraft that proceeding, which they 

have done, upon this, becaufe in this information it is 

claimed as belonging to the King, as in the general 

^ight of his Crown of England : fome how or other, ia 

^744i it was admiued, that it was m right of his 

Dutchy of Cornwall. This information claims for the 

&NG, in right of the Crown of England^ as the general 

'^ght of the Crown, the ground and foil of the coafts 

^i^d (hores of the fea, and of every port, haven, &c* 

^^d particularly the ground and foil oi Sutton Pooli and 

^^nciplains of public nuilance to the port, by erections 

within the high and low water-mark ; and two queftions 

^1^, firft, whether they are public nuiiances ? fecondly, 

^I^ether the groupd and foil within high and low water- 

'^^^^Jrk belonged to the King ? As to the nuifances, the 

^ourt dire& a commiflibn ; and as to the right of foil, 

^'^ information of intrufion. This is a proceeding, ex« 

^^pt fo far as refpeds the commiifion, fimilar to the pro- 

^^^Uiing in the Attorney General v. Richards (z) \ where 

^^^ Court heldj that where there is a nuUance and pur* ^ 

(s) 2 Anftr. 603. 

prefture 
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i8ix. prefture in a harbour> an infoiTnation on the Eqait^ 
^cAttoeZ' ^^^ ^^ ^^^ Court, will lie to abate ii. This is no anth(^^^ 



KIT GiNEEAL ntv to juftifv tfac prrfcnt proceeding in a Court 

to the Prince i? • « r • r • • r •> 

of Wales £quity : the prefent information is not for a nuilance a 
Sir j!^.^au- purprefture ; it fuggeftj no fuch thing ; it is exhibite 
»TN,andOihcn, divevfo ifituitu ; It is for a private legal right appertai 

ing to the Duttby of Cornwall^ when it is out of thm 
Crown ; and therefore, I conceive, that proceeding to t^ 
of no authority at all for the prefent proceeding, 
che prefent proceeding had been for a nuifance and pus-- 
prefture in a harbours if the Prince of Wales hsis 
any authority to hie fuch an information > it fhould hav^e 
been fo alleged : This is merely to recover a private 1^- 
gal right, for the purpofe of enjoying it ; therefore, I 
conceive, that information has nothing to do with the 
prefent. Save in this cafe of nuifance and piirpreftare, 
and in the cafes of prerogative mills, (which (land upon 
a very different principle from this) 1 hold that the 
King's Attorney General has no right to file his bill on 
the Equity fide of this Court, bpt formatters of equir^^* 
That if the King's right is-a legal right, and a wrongF^jl 
. intrufion is made upon the right, the Attorney Gener^ 
muft profecute for him on the Law fide of the Cour* «i 
by information of intrufion, in which cafe the fubjeft ^^ 
entitled to the benefit of the ftatute of the 21ft Jam^=s 
the ift. 

Now let me fuppofe that the Attorney General cr^f 
James the i ft, after this a A had paffed, whereby t 
King remits part of his ancient and regal power, by r 
leafing the fubje£t from the fpecial pleading of his titl 
and from b^ing preffed to plead fpecially, had tume^^ ^ 
Ihort round, and faid, I will evade this A£l of Parlr 
ment ; I have nothing to do, but to go into the Equi 
fide of the Exchequer, by englilh bill, and I (hall g^^^ 
rid of this Aft of Parliament ; I will not only oblig^S^ 
the fubjeft there efpecially to plead his title; but ' 



) 



^\ 
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t 

will make him fet it out on his oath alfo ; and not only iBii. 

by but he (hail produce all his title deeds, and writ- The attor- 

ags, that I may infpeft them, and try if I cannot piqk "J^^f p^^J^"* 

loles in them : Could fuch an abominable evafion have of walis 

leen endured, even in the arbitrary reign of James the sir j.st. ao. 

ft ? and more efpecially when you fee fa much care ■^">*^^^«"- 

aken to prevent the fubjed from being deprived of 

he Kino's grace, by any other mode of proceeding ; 

he Legiflature evidently meant, that that (bould be the 

rourfe of proceeding. It is evident there was no other 

nformation of intrufion, but that on the law fide at the 

ime, nor any mode of proceeding on the equity fide 

(or intrufion, unmixed with circumftances of equity : 

If there are circumdance of equity, a queftion of law 

may incidently arife ; but when a queftion of law does 

incidently arife, it mud be put into the proper courfe 

of proceeding ; therefore, I conclude, that if this had 

beoi an intrufion into the pofleiRons of the King, the * 

common law information mud have been the courfe of 

proceeding, and not this 5n the equity fide ; if the 

Pk^ikcb is to ft and in the lame fie nation as the Kmc^ 

(but which I think there is no authority for), even in 

ihat caie he nmft proceed in the fame way for an intru* 

fioQ into his poiTeflions, as the King muft; viz. by 

l^w information of intrufion. What is Lord Coke's 

definition of the jurifdidlion of this Court of Exchequer 

Chamber (tf), before the Lord Trea/urer, Chancellory 

^d Barons, (which is what I take to be our equity 

fidej : he fays, their jurifdiftion is as large for matters 

^ equity, as the Barons in the Court of Exchequer 

"^ve for the benefit of the King, at the common law ; 

evidently pointing out this diftindion, that where the 

King's title is matter of equity, he mufl: reFDrt to the 

'^^ity fide ; where legal, to the law fide ; and it is 

''Sbly neceffary, for the fecurity of the fubjeft, that 

• 

Xa) 4lnft, n8. 

this 
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1811. this diftinftion (hould be kept up ; and this diftinfticm is. 
VheXT^ro*-^ admirably well illuftrated in a cafe, ^hich was dted for 
""rihfviScE ^^^^^^ purpofe, Sir Thomas Waljinghanf% cafe (*> V 
of walis is not material to (late the particular fads of that cafe, bu 
Sir }^Ao- it was a cafe which came on by way of bill of review 
BTH.aiidOthcn. jjjgy^ j^jj y^^ ^ demurrer to the original bill for 

of equity ; however the Court overruled it ; and it 
on upon the bill of review* Baron Parker, who wa ^ -as 
one of the Judges, was for affirming the decree ; Baro^^sn 
Nicholas, and the Chief Baron for reverfing it ; and /> 
was reverfed accordingly ; the Chief Baron reverf<^^ed 
it upon the merits ; Baron Nicholas on the gtoundlBsy 
thai it was not a queftion of equity : Baron Nicrol^^s 
fays, ^^ No equity appears in the body of the decr^^e^ 
** and therefore no Court of Equity can decree it. TKie 
*• Earl of Worcejler^s cafe and Sir Moyle Finches cafe ia 
** Chancery in Michaelmas Term 41ft and 4ad of Eliz. ^* 
** BETH }" He cites alfo Lord Cokb (^), who fays, ** wh^ 
** any title of freehold or other matter determinat^le 
<* by the common law, come incidentally in queftic^n 
^* in this Court, the fame cannot be decided in CAe^t- 
«• eery J but ought to be referred to the trial of the com- 
♦« mon law, where the party grieved may be relieved by 
«« error, attaint, or by aftion of higher nature.** So 
lay I, where there is original equity, and title cones 
incidentally, then it muft be fent to the common law to 
be determined } but where originally, there is nothiog 
but law in it, the bill ought to be difmiffed. Then ti« 
goes on to fay, *• nor is there here any equity ia tt*^ 
«• bill.** The next objedion i^t that it is a queftion ^ 
revenue, and this i^ a Court of Revenue. The a.**-"* 
fwcr to it is this : *^ So is the Latin Coujrt, but that Cpi^^ 
«« will be to little purpofe, if all things ihall be det^ 
^ mined on the englifli fide. SecoiidIy,no matters oi 

fh) Htrdr. 49. {c) 4 Inft. 85. 

^ h< 



HILARY TERM, 51 GEORGE IIL * ^15 

hold are determinable in equity. Thirdly^ matters i^"« 
proper for the determination of the common law, are Th« attoa. 
not determinable in equity. Fourthly, this decree "*^p""^ 
is a breach of Magna Cbarta^ which enads, that ofw^LM 
trials fliall btperparesj etper legem terra. The mii^ sir j.ST.Aoi* 
chiefs that would enfue, if this courfe were allowed, »^»'»«"^^^^**^»^ 
are thefe ; firft, trials by jury would be oufted ; 
fecondly, a jury can have better cognizance of mat- 
ter of fe£t, being de vicmeto^ than the Court, and 
may judge better of the credibility of the witnefles, 
&c. and writs of error, and attaint would be put out 
of doors. Thirdly, at law, if a man be cad, he 
he may have an aftion of a higher nature, which he 
cannot have here^ if he be once barred/' Then 
iere is another objeftion; that matters of freehold 
Vit been determined here : *^ That is againft the 
cafe of Sir Moyle Finch above cited, and many bills 
have for that caufe been difmifled/* Then it was ob- 
Qed, but there are precedents : ** The anfwer is, none 
of the precedents that have been produced come up 
to this cafe in point, but that in Hilary^ in the 45th 
year of Elizabeth, which is a- precedent without 
precedent } and if there be ' one or two more, that 
might countenance fuch a decree as this, two or three 
precedents ought not to prevail againft the fimdamen* 
tal rules of law */' I entirely agree with what Baron 
icHOLAS faid i)pon the fubjeft of proceeding by 
^glifh bill, for the determiiiatiofi of legal rights. His 
million is the opinion of a found c<mftitutioaal lawyer, 
d does great honour to his memory. 
Xhe ccmftitution has prefcribed fpecific modes to be 
>*fued by the Crown, before the fubjedk can be dif- 
(ed, or put out of his lands or tenements, in all 
^ich the fubjedt has a right to a trial by jury, as mat« 
of tight, and not as &vour of the Court, in ftiape 
an iflue : The modes that occur are^ firft, by inqui- 

fition, 
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x8ii. fition, finding the King's title, the fubjeO: ma^ plead 
^ThcAT^oRr' ^o >ff^«> 2ind try it by a jury : The next hjfcirefadas, the 

w'L^pJi'nce '"^i^^ "^^y P'^*^ ^° *^ ^^ ^^ *^ W J^T^ • The next 
rf wal£« by quo warranto^ the fubjeft may plead to it, and try it 

«r jSt. Au- ^1 jury • The next by information of intrufion, (wWch 
■TH,MiK)tB«n. would be the legal courfe of proceeding in the prcfcnt 
cafe, if tt were thexlaim of the Crown) in which cafe, 
the fubjed might plead, and try by a jury ; and, if the 
Crown had. not been in pofleffion within twenty years, 
the fubjed might avail himfelf of the 21ft of Jambs the 
ift. c 14. and might plead the general iflue, and retain 
pofleflion till the King's title be focind : If you can 
fuperfede all thefe modes, by reiriving this proceeding 
by englifh bill ; if you can fubftitute depofition, inftead 
of trisd by jury ; if you can make men fet out dieir 
titles upon oath, and wring their deeds from them for 
your infpedion; all thofe fafeguards, which our for^ 
fathers h^ve been at all times fo anxious to obtain and 
preferve, and which are fo effential to th^ fecurity of 
the fubjed, will be broken down and deftroyed j there 
is a claule in the ad for the abolition of the Court 
oi Star Chamber (d\ which (though it does not apply 
to the jurifdidiion of the Court of Exchequer) ftroogly 
marks the unconftitutionality of this fort of proceeding 
by englilh bill to draw into queftion men's titles to 
lands : '^ Be it likewife declared and enaded, that neither 
his Majesty, nor his Privy Council," (the Star Cham' 
ber was coram rege et conjilia fuo) ** have or ought to 
** have any jurifdidion, power, or authority by engliih 
'^ bill, petition, auicles, libel, or any other arbiuary 
^^ way whatfoever," (conlidering the engUih bill as one 
arbitrary mode of proceeding), ** to examine or dra« 
into queftion, determine, or difpofe of the lands, tene« 
ments, and hereditaments, goods, or chattels of an; 
^* the fubje6ts of this kingdom: '^ And then follows 

Id) j6 Car. i. c. 10. f. t. 

this 
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)ftantive and independent parliamentary declara- 

d enaftment ; " but that the fame oucrht to be _ 

1 and determined in the ordinary Courts of Juf- key genbeal 

and by the ordinary courfe of the law/* 'V^wa^^^ 

e allufions have been made to the courfe of pro- o. t^?"*. 

» Sir J. St.Au- 

; m the Court of the Dutchy Chamber of Lancaf- ■TN.andOthtii.' 
B have lately, in a cafe of the Attorney General of 
ttcby y. Higgs in 1809, had occafion to confider 
fdi^tion of that Court, upon a motion for an in- 
1 out of that Court, to (lay proceedings in an 
n the Court of King's Bench^ to try the right to 
nes in Berhyjhire. My brother Chambre, and 
fat with Mr. Perceval the Chancellor '^ we 
me argument, and it flood for a fecond ; but the 
s not further proceeded in : From my refearches 
\ jurifdidion of that Court on that occafion, I 
ifcpver that it had both a legal and equitable jurif* 
as to lands within its furvey, a fort of claim of cog- 
; on all lands within its furvey ; and that it had 
irge jurifdiftion given and confirmed to it by the 
Henry the 8th, c. 39 ; but there is no fuch ju- 
>n belonging to the Dutchy of Cornwall \ I only 
1 it, to fhew that the precedents and proceedings 
dutchy Court of Lancajier are not in the leafl ap* 
to the Dutchy of Cornwall \ however, I will 
ke one obfervation as to the Dutchy Court oliLan^ 
although it may at this day keep within its ju» 
n, I believe it has not always done fo, becaufe I 
the flatute for the abolition of the Star Chamber^ 
" That the Star Chamber^ and all jurifdiflion exer- 
in it, or by any of its Judges or Minilters be ab- 
ily difiblved, taken away, and determined/' And 
4. fays, ^* That the like jurifdi£tion now ufed 
exercifed in the Court, commonly called the 
t of the Dutchy of Lancajier^ held before the 
cellor^^siA, Counfel of that Court be repealed, and 
utely revoked J and made void^ any law> prefcrip- 

Q^ !! tion. 
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i8ii. *• tJon, cuftom, or ufage to the contrary notwithftand- 
VheATTo*.^ " '^g'" I o^^ly mention this, becaufe fome ailufions have 
'toIh^PRi'^t ^^^^ made to the proceeding in the Duicby Court of 
of Wales Lancojier^ as if they furniflied authority to warrant the 
Sir vTt ao. prefent proceeding ; I do not mean to find fault with 
.TN,.nd0th.«. the jurifdiaion of the Dutchy Court oi Lancajler. as it is 

now exercifed ; becaufe it may now be legally exercifed; 
but it has not always kept itfelf within its legal limits. 

I think I have (hewn that the Primc£> if he is to (land 
in the fame fituation as the Kino, mufl: refort to the 
common law remedy by information of intrufion, to re* 
cover a legal right ; and not to a Court of Equity. I wiU 
next examine the Princ£'s right, confidering him ii 
the light of a fubjefl ; and^I take that to be the true 
light in which he mud be confidered in this cafe. 

In the Sutton Pool cafe Mr. Baron Legg£ fav.<, ** I do 
*^ not know, that the Prince of Wales in any inftance 
*^ di£Fers from other fubje&s ; though he is the greateft 
*' fubjeft, he is ftill only a fubjeft :" He certainly may 
have the privilege of profecuting his claim by informa- 
tion by his Attorney General for the recovery of hii 
rights, whether they be legal or equitable, and that 
propter dignitatem fer/ona ; and many authorities haie 
been cited to prove that ; and I incline to think, foliar is 
that goes, that he may : but he muft, like other fubje&y 
profecute in the Courts appropriated to the determination 
of thofe refpedive rights, according to their naturei 
whether legal or equitable. In the prefent cafe he has 
demifed his right to Mr. Tucker the complainant, and 
relator ; therefore Mr. Tucker may bring his ejeftment; 
. Lord Arundelh when he was leiTee under the PRivct> 
brought ejedments, and recovered ; or an ejedment 
may be brought, as well on the demife of the PrimcIi 
as his leflee : It is argued that the Prince cannot be 
difleifed, and that he takes the Dutchy under the char 
ter or ad of parliament of Edward the 3d, clear iron 

a] 
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all difleifins; it is alfo faid the (latutes of limitations do 1811. 
not run againft him ; be it fo : I will give no opinion ^ _ - -^ 
upon them at prefent ; I will only fay, they are legal nit genbrai. 
queftions, determinable in a Court of Law, which may **of walo 
be tried upon an ejedment : although the King cannot sir J^fAu. 
be diifeifed, fo as to be under the neceffity of bring- iTHtindOdwu. 
iog a real adion, yet he mud bring his information of 
intrufion, if another has intruded upon his pofleflion ; 
and he cannot turn him out, till his (the King's) title 
be found, and then he may have a writ to the SheriflF to 
remove him, and feize it into the King's hands: the 
form of which writ you will find in Plowden. If the 
PRiNeE (lands in this fituation, he need not bring a real 
adioD^ but mufl bring his information of intrufion, and 
recover pofieflion in the fame way : if he is a fubje£t, he 
is difpofleflfed, and mud bring his eje&ment. 

Another argument was then made ufe of^ that this 
was an information or bill both for difcovery and relief, 
^ that if there be any fingle fentence of the bill, which 
the defendants ought to anfwer, or any part of the re- 
lief to be granted, the demurrer mud be over-ruled : 
litis it 18 alledged is the rule of a Court of Equity ; I 
take it not to be fo: I take the rule to be, that a general 
demurrer holds, where the plaintiff, being entitled only 
«> difcovery^ prays relief alfo ; that I take to be fettled 
in the cafe of Baker v. Mellijhj {e) where the Lo&o 
Chancellor fays, ** The rule of the Court is now fet- 
'^tled, certainly contrary to the old practice, that a de* 
*' murrer, if good to the reliefs will do as to the dif- 
" covery ; if the difcovery is fought for the purpofe of the 
'' relief : When I firft came into this Court, it was very« 
^ common to hold^ that a demurrer was good to the re- 
*^ liefy and bad to the difcovery ; afieerwards Lord 
•* Thurlow held, that if the difcovery was fought, in 
*^ order to obtain the relief prayed, a demurrer, that 

(0 ioVef.544. 



^^^ CASES IN THE EXCHEQUER. 

1811. " was good to the relief, was good, as to the difcovery 
^ ■■>>■ ^ " alfo ; and that I take to be the modern doftrine ;*' And 

The .Attor- 

KIT General in Gordm V. SimpkinfoTi (/), the Lord Chancellor^ 
'^'cf w^LE." recognizes the fame doftrine ; he foys ** The plaintiff 
Sir j'st^ao. ** P'^^y^ ^^^^ difcovery and relief 5 he is not entided t 
»TN,«iidOthen. << difcovery unlefs he is entitled to relief, accordbg t 



*' the prefent courfe." The demurrer in this cafe is t< 
the relief, and if the informant and complainant ar< 
not entitled to any part of the relief prayed, they ar^ 
,not entitled to any difcovery : What is the relie*^ 
prayed here ? I will take it by piecemeal : firft, ^^ thatde— 
*^ fendants may fet forth a fchedule of all funreys, deed^^ 
*' maps, papers, and writings, which relate to the m&-- 
** nor of TrematoHj or the title of any perfon to th^ 
** houfes, wharfs, &c. in queftion, and may leave theucs 
^* in the hands of their C|erk in Court for the ufa»l 
** purpofes." What pretence is there» either in law oX 
equity, that the defendants, who are in pofleffion und^^ 
an adverfe title, (hould produce their deeds and writin^^ 
to their adverfary, that he may pick holes in the title ^ 
They are not truftees for him, nor has he any right to fc^ 
the evidences of their title : that I take to be fully detct"^ 
mined by cafes, one of which, yay v. Kekewick {g) 
a bill by the plaintiff, as heir ex parte matemiy (latin, 
that there is no heir ex parte paternd i the plaintiflF, by a 
amended bill, prayed, that the defendant might fet fort 
in what manner he is heir ex parte paternd^ and the pa^"* 
ticulars of his pedigree, as heir, and of the'births, bap ^ 
tifms, and marriages, deaths, or burials : to this tbcr^ 
was a demurrer. The Lord Chancellor fays, **Thi^ 
*^ is a fiflitng bill to know how a man makes out his dt!^? 
^' as hdr ; he is to make it out, but he has no bufinefs to 
^* tell the plaindff how he is to make it out ; allow the 
" demurrer." So in Locker v. Rolle (A), which was a 

(/ ) 1 1 Vef. 509. {g) a Vef. J. 679. ( A) 3 Ve{, 4. 

bin 
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I charging, that the defendant bad got the title-deeds, i8ix. 
] mixed the boundaries, and praying a difcovery, poffef- ^The^xToR^ 
n, and account j a demurrer was allowed : in fupport net oinERAii 

, . • ■ to ihe P&iNCE 

the demurrer » it was objeded, that it was a mere of Wales 

dment bill, and that there was nothing to prevent sitj-Tx. av-v 

5 plaintiff from bringing an ejeftment, if he was en- »^Wi«»«*o«*»««^ 

led ; and not barred by length of time ; the Attorney 

*neral for the plaintiff contended, that the boundaries 

rre fo intermixed and blended, ^hat an ejedment could 

t be brought, and endeavoured to di(lingui(h it from 

mere ejedment bill : the Lord Chancellor faid, 

upon the face of the bill jt is quite clear that the 

plaintiff may draw a declaration in ejeflment ; the bill 

dates the title, and that by fome means or other the 

!ame perfons are in poffedion of all the lands, and 

lave confounded the boundaries ; the only confe- 

juence is, that the plaintiffs may come for a difcovery, 

:o know what are the farms, and who are in pcffef-* 

ion, but that never can entitle him to come for pof- 

effion and an account ; if he had filed a bill for dif- 

:overy only, he muft have paid for the difcovery ; 

3Ut it goes on to pray relief, that is merely an eje£t- 

nent : as to the form of the demurrer, I take it to be 

low a fettled point, that, though he may be entitled 

to a difcovery, yet if he goes on to pray relief, to 

ivbich he is not entitled, it is a good ground of de« 

murrer, and the defendant is not to be put to anfwer ; 

allow the demurrer." In another cafe of Ryves 

Ryves (f) the bill flated generally, that under fome 

eds in the cuftody of the defendants, the plaintiff was 

dtled to fome intereft in fome eftate in their poffef* 

n ; and it prayed a difcovery and delivery of the title- 

ids, poffeifion of the eflate, and an account : in that 

e a demurrer to the whole bill was allowed. The 

it prayer is : ^Vthat they may fet forth a particular 

(i) 3 Vcf. 343. . 

(^3 t^ account 
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x8ii. ** account of the rents, iffues, and profits of the faxd 
** houfes, &c. come to their hands fince the complair^^ 



The Attoe* 

ntY GsMB&AL «' ant's leafe, and that an account may be taken, »nd ^x- 
of Wales "the dircdion of the Court, of what the defendants 
Sah^Av- " ^^^^ received, and that a rent may be fet upon fuch 
»yN,ndOdiMi. << houfes, &c. as they have occupied, and for which no 

*' rents have been received :" The anfwer to this is, 
that you muft firft eftablifh your right to the premifes, 
by a recovery at law, before you can come for an ac- 
count in equity. The next prayer is : " that the bounda 
" and limits of the wa'er of Tamery and the utmoft cic- 
*• tent thereof to high water- mark may be afcertained^ 
•* and that the right to the inheritance of the faid 
" houfes, &c. may be decreed to the Prince, and that 
•* Mr. Tucker may be let into poflTeflion, as his Icffec, to I 
** the end that multiplicity of fuits may be avoided, and 
** for general relief:" The fame anfwer may be givet^ 
to this : you muft firft eftablifh your right at law to ih^ 
water of Tamer^ and to the defendant's premifes, bcfor 
you can have the inheritance decreed, or be let int 
poflfeftion ; recover in ejedment, or by information (^^ 
intrufion, or by fome legal proceeding, and then yo«^ 
will have an habere facias poffejftonem^ or a writ to pvk- ^ 
you in pofleilion ; bring your ejeftment as L^rd Ana^^ 
' del did. As to multiplicity of fuits, what pretence i 
there for that ? one ejectment will decide, whetb 
thefe premifes belong to the Dutchy of Cornwall^ or t 
Sir John St. Aubyn^ as lord of the manor of Stake 
rel\ the whole is a mere queftion of law ; and lam a 
opinion, that this Court ought not; and cannot give re 
lief: If you want difcovery to aflift your proc^dinga 
law, file a bill, praying for fucb a difcovery ^as yon at< 
entitled to. 

Before I conclude^ I cannot forbear faying, that 

think this proceeding moft alarming, indeed, to a w 

large part of the proprietors of the landed property c^^ 
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this conntry : If a leflee under the Dutchy of Comwalh 

or a leflee under the Crown« can come to this Court, ^ ^ 

' ^ ' The Attor- 

without having eftablifhed any title at law, and enforce a net GsNcaAL 
produdion of any man's deeds and writings, for his in- of walks 
fpedion, upon a fuggeftion that he is an intruder upon 5.^ j'^rf au- 
the Dutchy, or the Crown ; and can have a decree upon BYx,indOthen. 
depofitions, without any trial by jury, a mod dangerous 
wound would be given to the (lability and fecurity of the 
landed property of the kingdom : See what the leflee in 
this cafe is aiming at ; if I can find out by your deeds 
and papers that you are in pofledion of any lands or te- 
nements, which belonged to the Dutchy of Cornwall^ 
or have been built between the high and low water- mark 
of the Tdtner^ fmce the reign of Edward the Third, 
tbey are mine under my leafe : the polTeflions of the 
Dutchy are unalienable ; although the claim has been 
dead feven hundred years, it is revivified : Such revi- 
^cations are not to be favored ; but if the law gives the 
^giit, refort to law to recover it. This proceeding ap* 
pears to me, I muft fay, to be. an attempt to introduce 
^ tinconflitutional inquifnion to pry into men's titles ; 
^x^ to withdraw from the cognizance of the common 
'^^^^ and the trials by jury, that, which folely belongs to 
^hofe tribunals^ by the fundamental principles of our 
c<>xxftitution ) and are a few flraggling precedents (if 
th»y ivere more to the points than thofe cited from the 
^^itrary reigns of James the firfl, and Cbarks the firft) 
fuf^eient to warrant fuch a violation of the conftitutionai 
'^Stits of the fubjed ? I am aware that it may be fatd 
(fo^ fo it has been urged in argument) that the Court, 
^ ^liey fee any doubt, when the evidence is taken upon 
^^I^K>fition8^ may fend it to law to be tried : moft un- 
^^ Vibtedly they may ; but I have no doubt that thofe, who 
^ ^rgue, will alfo argue, that it is in the difcretion of the 
»wt, whether they will or will not fend it to law, and 
nld in fad moft ftrenuouHy oppofe it : In my opinion 

q.4 it 
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i8ii. it does not depend upon any difcretion of this Cour 

The attok. the fubjeft has a right to come in the firft inftance, b^ 

To* rfif pr"ce fo^^ he has been harrafled, and worn down by tb^ 

of waiis grievous expencc and delay of anfwers, exceptions, co 

Sir J: St. Au- miifions, and depofitions; and to fay to this Cou 

»?wi w- t4 £||g|.g Js nothing of equity in this claim ; the claim 

** wholly dependant upon the rules of the common la 
^* and the fafls, upon which this claim is founded^ 
*^ triable by a jury ; and therefore the Court ought 
*^ to proceed upon it, but difmifs it :" eftablifh firft tha 
the ground and foil of the Tamer, between the hi^J 
and the low water-mark^ belongs to you» before yoi 
come to this Court to afcertain its boundaries^ or t< 
feek an account of the rents and profits : The prifn^ 
facie right is not in the Prince of Wales, as JixUkj 
of Cornwall^ it is in the Crown; and fo it was con 
iidered in Sir Geqffery Palmer*^ information : the foi 
between the high and low water- marks, is in tb 
Crown, and therefore it lies upon the complainant C' 
prove, that the principal thmg belongs to him, befoi:' 
he can have any right to enquire after the acceflarjT 
and it is remarkable, that the information in Chari^^ 
the ad's time, filed by Sir Geqffery Palmer^ claims tti 
ground and foil of Sutton Poolj between high and lo^ 
water-mark, to belong to the King, in right of tti 
Crown of England ; and not in right of the Dutchy ^ 
Cornwall I therefore, on any ground this informatio 
cannot be fuftained. I am moft clearly of opinion tt^ 
is a mere legal right, and the fubjed of an eje&mel^ 
or fome courfe of legal proceeding, and therefore 
think the demurrer ought to be allowed. 

With refpe£t to the other queftion, which was raifi^^ 
and indeed more argued ; namely, whether the Prik ^ 
could file an in£j|)rmation by his Attorney General ; a^ 
am of opinion the information fails for want of equiC^ 
U is unoecefiary for me to give any opinion upon tl^ 

poia* 
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t: I hope it will not be fuppofed that I am adverfe tSii. 
le juft prerogatives, or pre-eminences of the King, '^^^^^^^^-* 
be Prince ; but I think, I bed ferve both, and really ney gcncral 
k, moft agreeably to their wiflies, when I watch of Wali*^ 
i jealous care to prevent thofe prerogatives and sir/.^T.*Au. 
eminences from being ftretched beyond their con- »^w»»«wiOih«fi. 
tional bounds, to the oppreilion of the fubjed ; if 
lie prefent cafe that has been done, I impute it to 
Ivertence only. 

rRAHAM, Buron. Feeling myfelf under the necef- 
of differing from the opmion, which has juft been 
vered by my learned Brother, it becomes neceflary 
me to look with very particular accuracy into the 
rmation and bill, which is now before us ; and 
igh, after the fcrupulous and very accurate man- 
in which many of the records have already been 
fed, and commented upon, much of my labour will 
ibridged ; it becomes extremely neceffary that thofe 
) are here, (hould be perfedly apprized of what the 
ire of this information is ; becaufe as I read it, though 
ink (and it is with great tendemefs I fay it) that it is 
fo technically and accurately penned, as it might have 
1 J yet as I read this information, it does ftate matters, 
it does afk relief, which, according to my view of the 
:» it is out of the reach of a Court of Law to give, 
^ow I faid, that this information is not very tech« 
ally penned; the precedent, from which this was 
en, does more diftinftly ftate that the information was 
For and on behalf of his Royal Highnefs the Princb 
)f Wales ;*' but when this information fpeaks of the 
cmey General to the Duke of Cornwall^ as joining 
ifelf as a party in the fuit, it goes on, '* and the 
Prince's faid Attorney General for the Princb," 
ich is precifely the fame to my apprehenfion, as if it 
I faid, ^^ for and on behalf of die Prince ;'* and, 
thofe words had been altogether omitted, it does 

ftrike 
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i8ti. ftrikeme, that if the Court fees from the nature of t] 

VhcATToR^ relief prayed, and from the nature of the allegatio 

MET GiNERAL fhat the afcertainment and eftablifliment of the Prince 

of walei right, is the objed of the information, it will neceC 

sirjfif.Au- rily infer, that the Prince's Attorney General is int:i 

•m.aiiaoaiert. juced, for the fole purpofe, on behalf of the Princ 

to inform the Court of thefe rights, and to have the 
fo afcertained. It is faid, that this information contai: 
nothing, but what is merely the fubje£t of an adion < 
fuit at law, either in the (hape of an information, or c 
an ejedment ; that nothing more is prayed, and th^ 
nothing of an equitable complexion is thrown into thi 
information. Now if the whole were to turn upoi 
that, I (hould have little difficulty in faying that thi 
information does require conGderabty more than a Coar 
of Law can perform ; for this information does not feel 
the pofleflion of this or that particular building; i 
does not proceed, as upon a title to a fpecific ha 
nour, or to a fpepific eftate ; in which cafe^ moft ua 
queftionably, it would be incumbent upon the party t^ 
proceed either by ejedment (if the Princb is to b 
coniidered as a mere private individual) or by informa 
tion at common law : but what I conceive to be that 
which gives the Court the command of this fuit in thi 
firft inftance, is that, if this be true which is ftated is 
this information, the party has a right to a discovery o 
thofe ancient limits and boundaries ; for though the in- 
formation does not in terms ftate thofe ancient limiti 
to have been encroached, and intruded upon, ane 
thereby confounded, and deftroyed by the a&s of tbofi 
parties ; yet in eflfeft and import it does fo alledge, b^ 
fitting, that Sir John St.Aubyn^ and thofe claimio| 
under him, have built from time to time within cd 
tahi limits in the manor of Trematon^ namely, betwet: 
the high and low water-mark, and fo far within tbtf 
as neceflarily to have confounded thofe anciciit limi^ 
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and to make them, at this time of day, not difcover- '^'i- 
able; therefore I think that thefe allegations bring them The ArxdR- 
within the fcope of thofc cafes, to which I will refer, ~/"^f y;,^*^;; 
where limits and boundaries are confounded by the afts o^ ^li"^* 
of the party, and from the circumftance of their af- sirj.sx.Au- 
fuming claims, which do not belong to them ; the *^"** *"" 
afcertainment of thofe ancient limits becomes a ne- 
ccffary part of the application to a Court of Revenue, 
or a Court of Equity like this, inafmuch as no Court 
of Common Law can do that, which is required to be 
done; namely, fo to difcover, fet out, and fix thofe 
bounds, as that prefent encroachments may be removed, 
and none in future be made. This, therefore, I take 
to be the objed of the fuit ; though, as I faid, it might 
have been flated more technically and diftinftly. The ^ 
information charges, that the defendants, under the 
authority of the lord of the manor of Stoke Damerel^ 
^ave, by building within the ancient, high water-mark, 
<^nfounded and deftroyed the ancient limits ; it does 
Sot ftate this in terms, but, that the tide would flow 
o^er them, if not obftrufted by thefe buildings ; what 
'' that but to flate that thefe buildings are invaiions of 
^^e Prince's right ; and that they have done this with 
* Full knowledge of the Prince's right ; and that they 
'^^ve intermixed and confounded them with their own 
Property ; and therefore the objed of this fuit is, not to 
^litain merely the polTeflion of eight or ten houfes or 
^viays, but to afcertain the limits of the fhores, to a 
^^eat and important extent, not only to remove prefent 
^\iifances, but to prevent future nuifances and en« 
Croachments, and future litigations; and, as I take it, 
the ground of the exercife of this jurifdiflion is, 
that the party has opcafioned this neceffity of fpecific 
reUef, not by what would amount to fraud or conceal- 
menty but by an afiumption of right, which does not 
belong to him: The objed of the demurrer is, to 

fay. 
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iSii fay, that nothing here dated is the fubjed matter oi 
VheATTOR^ ^^^ jurifdiftion of this Court, fitting not only as -a 
mr General Court of Equity; but as a Court of Revenue, virtuaXXv 
of Wales compofed of the Lord Treafurer^ when there is a 
Sir jJ^T.Au- fon invefted with that high office, the Chancellor of 
BTK.aadOthar*. Eicchequer, and the Barons ; and that this informati^z^n 

contains nothing, on which this Court is capable of a^El* 
ingy or ought tp aft. 

A queftion has been made, whether, if this fuit b ^d 
been brought by the King's Attorney General himfe If, 
for lands the inheritance of the Crown, it could hsi^^/'e 

been fuftained ; and the doubt, which has beea raxfe^^i 
on this queftion, I am very free to fay, was matter ^^f 
furprize to me; bnt however it turns out, that tb^c 
doubt is now rendered rdfpedable, and exa£U our gr^teil 

' attention. It in fa£t refolves itfelf into two queftions, 
firft, What right of fuing was exercifed by the Crown, 
before the ftatutes of James the Firft, which have be^n 

* particularly alluded to ; and next. What alterations hav^e 
been made in it by thofe ftatutes ? 

Informations of intrufion at common law were verj 
frequent before thofe ftatutes, but I find very few in- 
fiances of fuch information fince thofe ftatutes ; moft of 
them are to be found in Lord Cokb and other reporters 
in the time of Elizabeth, whenever the mere title of 
the King was in queftion to an eftate or lands, the 
bounds of which were perfedtly well known, whetb^i^ 
this or that eftate was parcel, or not, of the poflfeffion^ ' 
or where the queftion turned on a point of law, or &^ ' 
moft imdoubtedly the conftitutional and the proper xa€^^ 
of trying that queftion was by information at comni^'^ 
law : but in many cafes the King's poffeffionSy 
their extenfive and unproteded nature, became fo 
founded or loft by depredations and by encroachmei^f^' 
fuch as inclofures of forefts and waftes, pretences of gra^^ 
of leafes, and where leflees had continued in poflefi''^'^ 
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:he expiration of their leafes j where boundaries had 181 1. 
deftroyed and there was an intermixture of lands ; The attor^ 
there was an occupation of the fliores of the fea, hkt og hi»al 

- r o • • r tOthtPRIHCE 

ther purpreltures j in all fhofe cafes, it was impof- of Walm 
to come to the diftinft queftion of title, till, by sir j!?t. au- 
ms inquiry, thofe difficulties were removed, and »^N,aiid Others, 
when they were removed, and the legal queftion 
ried, it became neceflary that the Court (hould 
n the fuit for the purpofe of giving thofe dircc- 

which the Crown had a right to require at all 
; and in a great many of thofe cafes, it feems to 
le judgment of an information of intrufion, taking 
iiave been always fuch as was given in Waljingbam^s 
could not give the fpecific relief required ; and I 

I (hall be able to (hew by feveral precedents that 
IS the cafe. Every queftion of law or fad, redu- 
to an iffue, this Court would require to be tried in 
)roper mode i but much would ftill remain for the 
t to do ; a great many cafes might be put to illuf- 
this. Let me fuppofe that the ranger of a foreft 
le King had thrown large parts of it into his 
) and had permitted his tenants to inclofe : that 
eflee of a long term of years had held over, and in 
r to conceal the lands in leafe, bad deftroyed the 
!8 and thrown them into his own. Suppofe the 
:ice to which feveral cafes feem to apply, that the 
bores have been embanked or built upon ; which, 
rding to the allegations, is very much this cafe. 
K>fe a great extent of lands, covered by commoa 
, appropriated to the lord of the contiguous manor, 
that the Crown cannot po(fibly afcertain how much 
originally covered by the fea, and how. much belongs 
le claimant ; in that cafe no information nor fuit at 
could po(fibly give the relief, which the circum- 
:es of the cafe required. What adequate relief could a 
rt of Law give in fuch cafes? I( has no power to afcer- 
tain 
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x8ii. tain the extent of the fliores or land aflumed; it 
^TheArToK^ ^^'x ^ircft pofleffion to be given ; it has no power 
MET GznERAi orrant a commiflion to fet out boundaries; it has 

to tn€ Prince 

of Walks power to e(labli(h the old boundaries; to direct int 
Sir j?St.ad- mingled lands to be feparated, or an equivalent fet o 
BTN.ind Others. ^^^ q|j Jnclofures and bounds to be reftorcd. T" 




e 
judgment might be too fevere, and take from the Crov^j^ 

its known prerogative of lenity in arrenting eredioirm^, 
buildings^ and purpredures, and other indulgences, 
where great expence has been incurred. It was a pri- 
vilege of the Crown to fet a rent upon thefe purprd^ 
tures, or to make grants of them upon eafy terms, bur 
this could not be done certainly in any proceedings at 
Iaw« A Court of Law, or a judgment on an informatioiiy 
could not dire£i the abatement of nuifances and purpref- 
tures^ nor reftrain from future encroachments : but this 
Court has always, as I conceive, exercifed the jurifdic* 
tion of direfting thefe things to be done: There ai*« 
many precedents of proceedings in this Court in cafes of 
this fort, but I cannot prevsul upon myfelf to dwell upon 
them, becaufc I think thofe, which have been referred 
to, are fufficient to fhew that the King had a right to 
inquire by the oath of the party into his adverfe title : ^^ 
will be a queftion for our conlideration, whether any 
circumftance in the conftitution, or whether that period, 
which is. particularly alluded to (the revolution), ba< 
made any alteration in the ancient law of this Cotnt* 
Some of thefe cafes, however, I mud dwell upon, ^^ 
juftify the opinion 1 hold as to the prerogative of tb€ 
Crown. I fay, in all thefe cafes the Crown certainly ^^^ 
claim the right ; and it appears to me that the Cro^^^ 
has exercifed the right fince the ftatute of James tn^ 
Firft, and to this day exercifes this right ; and it do^ 
not ftrike me that it is oppreilive or unreafonable, t>^ 
that it is founded upon a juft and found principle } ^f 
Crown's title is always upon record; ercry fabj^*^ 
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Bes, or may know, the Crown's title ; and nothing 

matter of record can take that land, which belonged The attorT 

le Crown, out of the King. The King was be- net general 

r n 1 ' rr t to the Princk 

tneie ilatures always m poueffion ; the Crown be- of WaIes 
thefe ftatu res .could not bedifleifed; ft could not sirJ?ST.Au. 
)arred by any length of time ; the King feeks no BvN,andOther». 
►very of a private title, rafting in contraft or in 
pofleifion, for the fubjeft (the King's title being 
n of record) could have no fuch title, at the time of 
I am fpeaking of, to lands at any former time in the 
^n : if the party is prepared to fay, that the land 
>ot in queftion never was part of the poflef&ons of 
[!Irown, and if he can claim it as not being inter* 
id with any poffeflions of the Crown, and (late it as 
3wn independent title, and no title on record be 
n for the King, I apprehend that that would be a 
>n, why as to that private title, and that private 
iffioR, he was not bound to difcover. I am very 
h difpofed ta admit, that in order to entitle the 
fta to come to this Court, the Kino muft Ihew a 
, for which he cannot at lead have an adequate re« 
Y at law : I do not mean to fay that in every cafe 
Crown caf> come into this Court for an information 
ift a fubjed ; but I fay, when the cafe is of that 
rc^-that no Court of Law can give the relief which 
quired ; in that cafe the Crown has to this day, as 
^ays had, the right of filing an information in the 
re of an englifli bill in this Court. If indeed the 
vn claims a perfeftly well-known honor, manor, or 
^, and another is in the poffeffion of that particular 
t, the King muft fue by information at law ; but if 
poITeflrion has been acquired by encroachment, by 
l^ftru6tion of boundaries, by purpreftures, by the 
mixtures of lands, &c. the King has no ade« 
e relief at law : and it does feem to me> that the 
m has the right of coming here, in truth, upon 

equitable 
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1811. equitable grounds, fo far as that, without a difcover^ 
TheATTOR^^ *^ cannot proceed a ftep, or with any profpefl of arri^ 



HIT General irig at its right ; and I profefs, I cannot for my o 

of wale» psu't, under {land the late cafes of the Attorney General v 
Sir ht^Av. Richards, the cafe of Brijlol Harlj^j the cafe no^ 
BTN,indOthtrt. depending of the Attorney General v. Farmeter^ anc 

many other cafes in this Court, which proceed on xhiz 
principle ; and lafl: of all, a very particular cafe, which 
undoubtedly did attrad a great deal of attention, the 
cafe of the Attorney General for the Dutchy of Lancajler 
againft the prefent Lord Derby : I cannot account for 
thefe cafes otherwife than upon the ground, which I 
now ftate, that, in all of them, the fpecific relief required 
could not be obtained at law. My brother Wood 
feems to think that thofe cafes may be fupported upon the 
ground, either of nuifances, which the Crown has a right 
to redrefs by the abatement of them, or that they may 
be fuftained on the ground, that the Crown has the right 
of abating purpreftures on the known foil of the King. 
That, if admitted, feems to go a great way to the extent 
of my firft propolition, for it muft be conceded to me 
that in the prefent cafe, there is a dired pofitive allcga^ 
tion,that the defendants have ereded purpreftures (taking 
it to be the cafe of the Crown) ; for the information does 
in eflfeA and fubftance ftate, as to thefe (hores from the 
point of Saltajh to Plymouth Dock^ that the whole fpace 
comprehended between the high and low water-mark, ii 
part of the ancient manor of Trematon, which is, fbr the 
purpofe of this argument, part of the ancient manor of 
the Crown ; and that Sir John St. Aubyh and others htYO 
built within this fpace, and by fo doing, have deftroye^ 
the original and proper traces of it : then, as againft the 
Crown are not thefe purpreftures; and has not the 
Crown a right to come into this Court, for the purpofe 
of abating, or fetting a proper rent upon them, in cafe 

the Crown does not think fit to remove them ? Tber^ 

fore 
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think, without looking into thofe old precedents, 

lefe precedents eltabli(h the right of the Crown to xheATTon^ 

this wav ^^^ Geniral 

mis way. ^ ^ ^ to the Prince 

houi gping into a ftatetnent of the jurifdic- of Wales 

IS to tithes, it does ftrike me that the ordinary sirj.sr.Au- 

aion of this Court in that refped, is fome- »^~'«^o*^^ 

analogous to thefe proceedings in refpeft of the 

s pofTefGons } for in the cafe of tithes, it was 

held neceflfary, that either a redor or a vicar, be* 

e came into this Court to feek a decree to declare 

flablifh bis right, (hould firft eftablifli his legal 

u law : nor can it be faid that every cafe of tithes 

is upon the circumftance, that an account is 

I, mod unquedionably not ; for both the one and 

her may come to feek the eftablifhment of thofe 

ights, and do it by the aid of this Court, confider- 

s I apprehend, the proviHons of the clergy as a 

utional eftablifliment, which this Court may be 

flood to proteft. The cafe of Allot v. Wilkinfon {k') 

: that fort, the principal objed was to obtain pof- 

of a confiderable quantity of glebe lands, which 
3t into the pofleflion of the defendant ; Mr. Allot 
bilged to (late fomething, which gave the Court 
ftion of this cafe, and he ftated that, which made 
:flary for him to come into this Court : that his 
being difperfed in very fmall portions of about an 
or half an acre, Mr. Wilkinfon had ploughed up 
Id manor banks, and fo confounded the ancient 

of thofe glebe lands, and mixed them with his 
that they could not be difcovered ; the allegation^ 
le had fo confounded the boundaries, was conli* 
as giving'a jurifdidion to dire*:^ an inquiry againft 
and to direct a difcovery of ancient terriers* maps^ 
elative to the matters in queftion ; and Wilkinfon 
obliged to produce them at the trial of the iflue, 

(i) 3 Wood, 492. 

R that 
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i8ii; that v^zs dirfcQed ; and from that difcovery it Wis, anc^l 

^ " > ' -^ particularly from an ancient map out of the poflfeffion o f 

KtT General Wilkinfofi^ that Allott was enabled to edabliih his title tc^ 

of WAtts^" many acres of glebe land. Tlien, taking the allegatioxn 

Sit I^AV' '° ^^'^ information to be true, that Sir John St. Avibf^^ 

Am.andOtheii. has, by himfelf and his tenants, fo obftrufted andf<3 

confounded^ by means of buildings erected betwc^ time 
high and low water-mark, the ancient traces 6i thi< 
manor of Trematen^ that they are utterly undifcoTerablCy 
is there not a ftrong analogy between the cafes ?• W"e 
are now on a demurrer, for the purpofe of argument 
this demurrer admits all, which is alledged in tliis 
information : and it does ftrike me as rather a flroag 
thing to fay, that when this information aflerts, that the 
Prince of Wales as Duke of Cormvall, or I will fky 
the King, fuppofing there were no Duke of Cinrrtwallf 
is entitled to the lands between the high and low water* 
mark ; and goes on to ftate, that Sir John St. AtAjn and 
his tenants have built between the high and low water- 
mark, and in fuch a manner, that the marks are not 
(fifcoverable ; that certain things^ which are requifite to 
give adequate and fpecific relief, cannot be dir^ded by ^ 
Court of Law ; and therefore prays in effed diat thof^ 
purpreftures may be removed, and the anddit mari^ 
and boundaries may be reftored ; it is, I lay, a ftroPK 
tfamg that Sir John St.Aubyn fhould be allowed to iky* 
9II this is perfeAly itxxt^ yet I will give no anfVer ot* 
difcovery \ feek your remedy as well as yoa can at b^ * 
Slow I fliould be glad to know, how any adequate T^' 
medy can be given at law, fuppofing ;this to be true ; ^ 
am very fiar from faying, that Sir John St. Auijin taOfS 
not have a very good defence, and that he may not ha^^ 
the benefit of tfaefe ftatutes, which have pafled fince tbepi^ 
riod to iifthich I refer; but, fuppdiiig all that is (lattri toD^ 
true, it does ftrike me that it is abfolutely impdBible, th^^ 
any adequate remedy could.be ghren by one, or by fi^^ 
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it]Uidred informations at law. Suppofe that anions of 
i^^ment or informations of intrufions could be brought 

The Attor- 

pwr every one of thefe houfes, muft the King go blindly net oencrax. 
I his proof of title, where his adverfaries have con- "^^ w^i^jr 
^«jnded and obfcured it ? but further, no one recovery, /^s"*a . 
ox* the recovery of them all at law, will do that, which BrN,an(i6then. 
I fought by this bill ; the information fays : Tell me 
rhat are the ancient boundaries which you have con* 
bunded ; and not only let me have redrefs by knowing 
nrlicre they are, but let me prevezit this fort of thing 
br the future ; I cannot conceive how any multiplicity 
of futts would give the informant the object of it ; it ap- 
pears to me chat they would be inadequate and fruitlefs* 
There are feveral precedents which have been fur- 
niihed us of cafes of informations at the fuit of the 
Crown, and to which I refer ; I have thought it fuffi- 
cieot to mention only thofe of later date, which I own 
myfelf I am not able to diflioguifh in fubftance from 
dris, upon the fuppofition that this is the fuit of the 
Crown ; i will not take up the time of the Court with 
referring particularly to informations filed in this Court, 
At a time when a Judge prefided in it of fuch talents and 
biQwledge, that no greater vigilance, no greater learn- 
iog^ no greater power of inveftigation ever belonged 
to any chief Judge ; and when I mention the name of 
^^ord Ciirf Baron H ALB ^ I fhall have the concurrence 
^ every body in the fentiment: Thofe informations 
veremany of them .filed, whea he was Judge in this 
(^^::iwt, and informations, of the fame fort, are quoted 
^ him as authentic memorials and documents, for other 
purpofes no doubt ; but they are evidences of the o^P- 
^c^, to which the Court carried ihis prerogative* » 
^e dT lands having been intermixed, or in cafe 9icxh 
^oachments ; I only refer to his JweU JcAown hi0 

R a I pro* 
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1811. I profefTed to confider this cafe, firft, before the 

Vhc attor;'' ftsitu^^* of James ; and, fecondly, as to the eflfeft oi 

NEY General thol(B (latutes : Bcfore thofe (latutes, no time ran againfl 

of WALCi the King ; this was felt, there had been a fettled reiga. 

sk j?st au- during the time of Elizabeth, forty-five years, anc 

lYN.andOtheri. twcnty-one of James ; but before that time, we kno\» 

that from the different difputes about the fucceifion c 
the Grown, and grants to partizans, the Grown land 
had paffed into a great variety of hands, many perfon 
had been long in poffeffion of their eftates, money ha. 
been expended upon them, and they had paffed fron 
hand to hand ; under thefe circumftances, the reclaim 
mg them, was felt to be extremely oppreilive, aa 
therefore a bill, at that time, to quiet pofleflion unde 
certain circumftan(^es, was thought neceffary ; and a^ 
cordingly, in the 2i(t James the ift, a bill pafled wit 
that view, declaring that the King fliould not queftio 
any perfon for any lands, &c. or the iflfues and pro& 
thereof, by reafon of any right or title accrued an 
grown within the period of fixty years, antecedeJ 
to the date of that ad. I would here remark tba 
as before this a£l, the King was confidered as i 
z&udl pofTei&on, and the defendant was bound t 
plead his title, as a judification for his trefpafs an 
intrufion; fo fince the aft he might ftand upon im 
aflual poiTeflion of fixty years, and put the KiN' 
to prove his title within that period ; and ther^ 
fore in that fame feflion, the 21ft James i, c. 1^ 
paffed to regulate the courfe of proceeding, by remii 
ting the ancient prerogative of putting the adverfe pare 
to plead his title fpecially in cafes, where there was 
reafonable prefumption, that the party might (Ud 
upon his poffeffion alone ; and therefore it enafts, th^ 
/ when the King, and fuch under whom he claims, afl 

thofe claiming under him^ have been out of pofleffii^ 

tWCIL^ 
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twenty years, or not taken the rents and profits within i8ir. 
that time, before information brought, the defendant ^"^heATToR-' 
might plead the general iflue, and retain the poffeflion nit general 
till the title were tried, and adjudged for the King ; and oFWales 
then the fecond feftion goes on, ** and where an infor- sir rTr-Aa- 
** mation of intrufion may be fitly and aptly brought, »y»i and otters. 
" no fcirt facias (hall be brought, whereto the fubjeft 
*' Ihall be forced to fpecial pleading, and be deprived 
" of the grace intended by this aft of parliament." 
N'ow it certainly would have been incongruous to pre- 
ferve the old prerogative, that the King was in poflef- 
fioB, vihilfl: the aft gives a title by adverfe poffeflion 
*>id/oby putting the party to plead fpecially his title, 
w'hich might prove defeftive, to fubjeft him to the rifle 
of defeating the very plea or defence, which the ftatute 
g3.ve him. But it appears to me extremely clear, that 
this aft is a mere regulation of the proceedings at law, 
'>y information of intrufion, or fcire facias ; it applies 
only, from the very terms of it, to thofe cafes, which 
caxi fitly and aptly be tried by information of intrufion ; 
I ^wHU not repeat the arguments I have already urged 
to Ihew that the prefent cafe appears to me one, that 
caxinot fitly and aptly be tried by information of intru- 
fion. Thefe ftatutes touch upon no part of the jurif- 
di£lion of this Court, confidered as a Court of Equity, 
or as a Court of Revenue, having the fuperintendance 
or the poffeflions of the Crown. 

I do not feel myfelf obliged to concede, that this 
Court, in its charafter of a Court of Revenue, is bound 
ftrifily to all thofe principles and rules, which give ju- 
rifdiftipn to other Courts of Equity ; but though I am 
^W willing to concede, that point, I am willing to let 
^^^ cafe (land upon the grounds of an equitable jurtf« 
didion, exercifed in cafes of the Crown, where fpecific 
wief at law cannot be obtained, with the power of en« 
^orcijBig a difcovery of title in proper cafes, for the ne- 

R 3 ceflary 
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i8 1 1. ccffary purpofe of reftoring the pofleflions of the Crown, 

The attor- ^^ ^^^^^ Original ftatc, and prcfenring them from fiittxrc 

^th?Pi"ci' ^ocroachments : Suppofe, therefore, that a party, h^ir. 

of Wales ing obtained a grant of the King's lands, bad fraadu- 

Sir J. St. Au. lently annexed part of them to his own, or fo inter- 



BTN,andOtbeii. ^j^^j j|^^^^ ^^ ^j^^^ ^y^^ ^^^jj ^^^ j^^ difoovered, 

had confounded boundaries; that he had made pos — 
{>reftures, obftrudled and contra&ed the limits of tha^ 
fea ihores, &c. I hardly fee how it is poffible to by^ 
that this Court has not jurifdiftion, as a Court 9^ 
Equity, without any extention of jurifdifHon as a Cour^ 
of Revenue. 

With re^eft to the operation of thefe ftatutes ; 
reading them, one fees, that they are oppofed fimpl 
as a bar to the claims of the Crown : but uncbobtedl]^^ 
I mud admit for the purpofe of this argument^ that i 
the Prince of Wales has the prerogative of the Crown 
as attached to thefe revenues of the Dutchy of Cornwatt 
I muft admit, and I think, it cannot but be admitted^ 
that thefe ftatutes of limitation would apply to the ex 
ercife of the prerogative of the Crown^ as applied t 
the Dutchy lands, in the fame way as to any odi 
lands of the Crown. Sir John St. Aubyn^ as a 
the Prikce of Waues, will have a perfed right 
fiand on any advantage, that thefe ftatutta wiH gi 
him, or tiie fubfeqnent ftatute in 1769, cxmfiniag 
poffeflion of the Crown to irxty years nest 4>elbre t 
date of that ftatute ; becaufe thefe ftatutes muift, I 
bend, apply to the Princ€, when exercililig the fire 
rogative of the Crown, in the fame ivay as thty app! 
ID the Cro^m when exercifing its own prerogative. 

I come now to the tonfideration of how tltis 
ftaads, m regard to the Princx of Wal'Ss fiiifig 
hia Attorney General : I think that vn this part of 
ctfe, the only difficulty is that, whidh arifes from f( 
lUfig Kke novelty, in the kiftitutiaa «f ihls firit 
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the Paiwcfi's Attorney Generaf: That, the Prince's 

jfftorney General of his Dutchy of Cornwall h a public ^he attoh- 

officer, well known to the confticution, and empowered w*^ general 

to a£l for the Prince, a$ bis public oQicer in fuits of of Wales 

the general defcription of thofe, which are allowed to sir lst\v' 

be brought by the Prince of Wales, I will not wafte »irN,anAoUiert. 

time to difcuFs : The Prince of Wales has his jittor^- 

ney General of the Dutchy of Cornwall, on a footing, 

very analogous to the Attorney General of the Dutchy 

of Lancq/ierj and not very diflferent in its conditution, 

from that of tbie King's Attorney General : That he is 

an officer for the purpofe of inftituting a fuit of this 

nature, is a fit fubje£t of enquiry, and that brings me to 

what, I coniider as the principal queftibn in this caufe* 

It is perfefUy well known that the pofleflions of the 

Dutchy of Cornwall were granted by charter, / and zQt 

^f parliament of Edward the 3d, and I will not take 

up the time of the Court by dating it particularly ; but I 

^^h I may yenture to ftate, that the fiiort fubftanceof 

it ja to annex certain enumerated poifeflions of the 

Qf oi^im, and by name the manor of Trematon, infepa- 

raWy to the eldeft fon of the King as Prinob of 

^'<^jL^s, to him and to all fucceeding Princes of 

^A^i^ES ; Xo, that whenever there was a Prince of 

W^x^6, thofe pofliaffiQns fhould belong abfolutely to 

hivi^ .^ jPrince pf Waives, aud ihould infeparably be 

^'^i^^ed .to him, in bis chara&er of Duke of Cornwall i 

^^^ .^at they fliould revert to the .Crown, when a 

j^^^JHcp of Wajjes no longer appeared ; that they 

*^Quld iceviert to the Crown, not as it is ftated by Mr* 

^^'^cn Admis, freed anddifcharged from all di&ifins^ 

^^^ the charter ifaas jQo fuch words, that I can find, and 

^*ti at aio&.to conceive where that very learned man 

^^^^^ up ^at .expteifion, for it is not to be found in the 

^T^titer Jtlctf { iit means that they ihall revert to the 

^^^a entire (is before the defceut to the Prince ; as 

R 4 therefore^ 
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therefore, thofe expreflions may lead to the implicatibn 5 
The attor- that the Prince may be diffeiled, I cannot give thein 
^tolh^^Kiwct ^^E^^ or authority j for it forms a part of ihy arg^x- 
of WAiEt mcnt, that the Prince of Wales (lands as to theff pof- 

Sir J. St. Au- fefljons, precifely in the fame fituation, that theKiha^o 
•Til, ew. i^jjjjfgif jQgg . ^jjj jjj^^ jjjgy 2^j.g j^g entire, and as muoh 

protected, when they are in the poffefSon of the P»«inc «« 
as when they are in the poffeffion of the Crown, ana th^t 
for the neccffary purpofe of preferring their integrity. I^ 
is iaid thati the precedents, in order to (hew thai tbc 
Frikce of Wales has this right, arc extremely fcantyj 
and inconclufive ; 1 find myfelf under the nece-ffity of 
dating fome of them, in order to fee, to what extent 
they do go, and how much of argument can be dtrived 
from them ; but at the fame time I cannot help makiDg 
this obfervation, that the precedents, fuch as they ar^5 
are full as many as one- can conceive would have take^^ 
place in the very fhort period, that, during all the lon^ 
fpace of time, of between four and five hundred year^ 9 
that thefe demefnes have been annexed to the Dutchy c^^ 
Cornwall^ they have been in the poflelOon of a Frinc ^^ 
of Wales : It would be tirefome to run over the partm^ 
ciilar periods, but any body will find that about fifty (^^ 
fixty years is the longed time, that theDutchy of C^rmi/tf^^ 
has been in the poffeflion of the eldeft fons of the Kjng^ '- 
The firft precedent is in Trinity Term 3 James ifflt* 
The Kino's Attorney General Sir Edward Coke^ on 
half of the King and Prince Henry v. Jennings 
Wife : This was at a time when Prince Henrt was ^ 
minor, and when no grant of this^ land had been mad 
to him ; the fubjeA of it is a common, belonging to th.^ 
manor of Penryn ; it alledges that Jennings and biK w^ 
went about to obftruft, obfcure, pervert, and overthrow 
the ancient bounds of the faid manor, j and commoo ? 
and had intruded and encroached upon >them, claiouftj 
title, pretty much like the prefent cafe ; and it pra 

dx»* 
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t they may be made to fet forth their title, and that 

y may perform the order and direftion of the Court ; ^e ATTor 

rays alfo for a commiflion for fetting out the ancient ^^7 Ge^^'^al 

-^ , , O tOthePRlNffE 

mds, and limits of the mwor and commons, and for of Walei 

performance of all things requifite : Anfwers were sir jfsx.Au- 
J,and a replication was filed, confequently no demurrer ■^*'»*^^^**'* 
my part of the difcovery ; therefore we cannot pre- 
le that there was any objection to the King's 
'orney General proceeding, while it was in his poffef- 
1. Lord Coke one cannot believe to have been a 
y great friend to the exrenfion of equitable jurifdic- 
lion, but he filed this information. Then he filed a 
end information of the fame yeaf in Hilary Term for 
^ds concealed, and intrufion into land called the 
ind ; this was not anfweredy and I (hould have thought 
s a proper fubje£t at law, with difcovery only. Yet a 
lilar information in Trinity Term in the fame year is 
Twered, filed by the Kino's Attorney General. Then 
t^e 9th of J\M£S the firft^ Prince Henry died, and 
JNCE Chari.es became the eldefl: fon. It is re- 
rkable, and I mention this, only by way of explain- 
; a doubt we have had on thefe ancient documents ; 
e Princb's cafe was decided in the ^ of James 
! firft, and confequently a notion then prevailed, 
ich, I belieye, has fince been over-ruled^ but un* 
iibtedly a notion then preva led> that the firftbom 
I, and not the eldeft in event, was entitled to the 
itch]^; and therefore in the loth of James the firfl, 
iKCE Charles not being the eldefl fon, in the in- 
mation Thomas Stephens^ Attorney General to the 
iMCE of Wales, informs by and according to , 

King's Patent, and grant to the Prince, that 

tKCE not having been the frimogenitus : The King's 

^t was evidently a grant of the Dutchy to 

» as not being otherwife entitled. Now it is very 

that to this information there is no anfwer, and 

perhaps 
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i8ii. perhaps the fubjeft matter of it wa^ tricing: If was in 

Wattor-^ ^flfefl^ a ™^^c trefpafs on the Prince's fiihery ; It night 

^^Iti^i^ivc^ ^^^ ^^ thought not pr\^ent to dikuk the validity o^ 

of Wales fuch g grant ^t^T the ht^ decifion. On the 7th c^^ 

$ir j*^st. Ao- May in the I ith of Jam£S the firft. Sir JijA/f Jftf/fer »* 

prM,pp40ti)^ appointed Attorney General tp the Prince, londer b^^ 

Privy SeaJ, and in the 13th of Jam£$ the firft, he is n 
gpppinted under the great feal^ of the Dutchy ; I fay 
thing of the information filed by him on behalf of Ht ^ 
Prince, touching a wood parcel of the manor of Bud^^* 
fyftleighy for ijhat was not part of the demefhes of 
Putchy ; and therefore I do not rely on thefe 
dents, as proving the eiuent of the propofition, 
the Prince's Attorney General might fue in this fc 
for this property \ indeed they prove little or not 
^ tp that point, but the precedents of inCbrmatioiu^ 
by the Kiiuq's Attorney General for Dutdiy lands, durinj 
the minority, go a great way tp fatisfy me, that it 
l^lwjLys underftopd that this privilege ^ gttadh for tk.*^ 
I^roteftion of the Dutchy Lands, und if the King's if^'^ 
iorney General could fue for Uie prefervation of tbeC^ 
PiiCjchy Lgndsj before any Prince of Wal£s 
born, or during the mipotity of that Prince, I fee a^ 
very good res^on^ ^hy, when the Prince .of Waxjub 
bus attained to hiis msyoriiy, or when he is fully im 
wiUi die Dntchy, sgad has die appointment of his 
Attorney GmeiralAhii fpit^ould not be fuffered tol>e iqftS^ 

tvftfld in the wioie of thePRiNCE's 4M^9r^ 

cf;thenameoftheiKii^o'6^#rif^iG^7i^ii/.* Itftrike 
ibfit it is jxK^^r.of Aeieibrw ri^t^er tlwK^.iny tJUng 

But it m93r be Jsid,.)[ have not got booae to thepon^r^ 
4Nlt npt imlj (he J^tu^ m^^y by thj^ ipode prote& ijie in- 
Segrity.of thefe \m^ iiwmg hi^ QWn poMon, sud/th^^ 
minonty qE his fpn^ but that this privil^e i| ,con^i 
^4be PgfiHQs^f Walssj :wbffi ibe comes in ^« 
frarilAge^eKifts for t|»e prot«^9yiw«f «he GnnmljfniB 
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leDutchy Lands are part of them, as a member of the ^^i'* 
oyal Eftablifhment : The Crown has at all times an in- tim attor. 
reft in them : There is ^ the fame expediency, and ufe "[othfpRuTw- 

the. prerogative to proteft them^ when the Prince ofWAtM 
IS them, as when the King ; if the Prince cannot fue sir j.st.ait. 
y his Attorney Generai, the Kino may, and one way or ■/"••*'^*«^ 
iier the fubjeQ muft fubmit to the prerogative. It is there- 
»Tean objedUon of form,rather thanof fubftance,and that 
inDot be faki to be an oppreffive ufe of the prerogative, 
hich is dire£^ed to the proper objef): of it ; but I think 
am very much relieved by what was done in the caufe, 
> which I mod particularly advert, and which, I am 
ery free to (ay, I take as the principal guide to my 
Kigment ; the fuit tnftituted by Sir Geoffrey Palmer in 
% 16th of Charles the Second, and the proceedings, 
y which it was followed up ; I think, notwithftanding the 
neat authority of the opinion of my Brother Wood to 
le contrary, that that cafe is not, in fubftance diftin* 
^Hhabk from the preient : It was in refped of the poC- 
ffiohs of the Dutchy, then in the Crown ; one of the 
>Qateit lawyers of this country Sir Matthew Hak^ thea 
refided in this Court, and this information and bill 
as filed by Sir Geojffrey Palmer ^ who was a man of very 
gjk reputation as a lawyer : It is true that this informal 
>& and bill filed in Michaelmas Tenn 16 Charles ad, 
^ed by the Kikc's Attorney General ; it is filed by iwn, 
atfng tlie lands as bdonging to the King in refped of 
BB preiiogative, and no notice is taken in the informa- 
:>ii, that it is part of the Dutchy Lands. It appears to me 
at this information is filed with great accutacy,for I take 
» that tbe effed of the limitation of the Dutchy Laods to 
^^Ctowii, and to the Prince of Walbs alternately, is to 
^e aliemately a qualified fee fimple to the PmitCB, 
^ to let tbefe Lands revert to die Kino, and his lieirs ; 
^ ^liat die King holds diem, ivhen there is nofsiwcB 

'VValbs, to him and his bears, as a fee fimple ^ gnd 

he 
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1811. ^^ holds them precifely in the fan e dianner. as he do^s 
L - '^ the other lands, which'are annexed to the Crown ; thcr^^. 

«e/gensral fore it does not feem to me, tliat the circumftance ofK. 
**o?w1"lm ' ftating his title, makes the cafe in any refpeft diflPerent ; b-^c 
agamft ftates them as his lands, in refprd: of his prerogative gea.'^. 
BTii/andOthers. rally, and fo, under the then circumftances, they were«» 

Sir Geoffrey Palmer^ hisMAjESTY*s Attorney Genere^I^ 
exhibited his englifh bill or information into this Couir X, 
agamft the Mayor and Commonalty of Plymouth^ and f «- 
veral others, by name, 'etting forth, that his now M ma- 
jesty during his reign, hath been, and now is feifed in 
his demefne, as of fee, in right of his Crown, of tbe 
ground and foil of the coafts, and ihores ot the fea, be- 
longing to this kingdom of England^ and the i^rouii^^ 
and foil of every port, haven, &c. defcribing it very 
particularly : and without taking up time to read thi^y 
. which my learned Brother has already read» it appear^ 
to me that it is precifely the cafe, becaufe it dates, tha.t 
this being part of the ancient pofltflions of the Grows:B9 
the Mayor of Plymouth^ and others, afling under hia99 
had built within the high and low water-mark, and ha^S 
confounded the fea marks ; and therefore it prays ^ 
difcovery of title, and the fpeciiic relief, which .1 wi^ 
read : '* That they may fet torth, &c. and that his M^^-'* 
j£8TY may have pofleflion, together with the profit ^9 
and may, as he (hall fee caufe, provide for the prefer?^'* 
^^ tion of the faid port and pool, and caufe fuch boilcS^ ^ 
ings, as were nuifances, to be removed, and the ms- "^ 
terials thereof to be difpofed of to his M ajestit ^^ 
*^ ufe ; and to the end that multiplicity of fuits may t'^ 
<< avoided, and the claims of the confederates be difccv 
*' vered, examined, and determined in this Cour^^^ 
** which is the proper Court for the debate and dctei^^ 
^^ minationof any doubts and queftions touchiiig 
'' Majesty's rights and revenues, and that his Mi 

<( jfesTv may be let into the pofleflion and, profits 

At * 
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the pretnifes :*' and the Attorney General prayed pro- 1811. 
fs ; and the Mayor and Aldermen^ and the faid other ThTArroR. 
rfendants appeared, and put in their anfwers, and they hiyGineral 
r forth their different claims ; and then the Court of walei 
oceeded to the decree : Two queftions were particu- sir j!^^au- 
rly made ; the firft, the queftion of nuifance, or not, BYN.indOthen. 
the port trade and cuftoms of Plymouth : the fecond, as 
the right. The Court, as to the firll, directed a com- 
ifTion to enquire, and report on the quedion of 
iiifance ; and as to the fecond, directed that the Attorney 
eneral fhould proceed by information of intrufion at 
L^^ : 1 his was tried at the Exchequer Bar, and a ver- 
i£t found for the Crown : Afterwards the caufe com- 
ig on in the Exchequer Chamber, the Court direded 
ofleilion to be delivered to the' King ; and an injunc- 
on to quiet him in the poffefTion ; and directed feveral 
uildings, in the occupation of the defendants, to be 
uUed down ; and as to a fmall piece of wade ground^ 
^ the pofleflion of one of the defendants, that the At* 
^"^tey General might proceed at law. Now with re- 
e£l to this cafe, it is perfedtly cltfar, that the Court 
^d no ^difficulty at all upon the fubjed ; that no ob* 
Qion was fuggeded to its entertaining cognizance of 
'e caufe i that the Court, finding on the coming on of 
^ caufe, that it refolved itfelf into feveral queftions of 
e light to this or that particular tenement, direded, 
% the Attorney General Ihould proceed at law, by in- 
i*niation of intrufion; but the Court did not dired 
^ Attorney GeneraFs information to be difmilTed ; the 
^Urt, as the proper mode, direded that an information 
^uld be tried ; and with regard to other parts of the 
^perty, where the cafe might be more eafily tried, 
4 at lefs expence, that he ihould proceed by ejeft- 
^t ; but the Court retains the bill, and waits till the 
•^ are returned, and then it applies a fpecific remedy 
^^ch fubjef) : With regard to nuifances let them be 
^t^d } I luiow of no power in a Court of Common 

Law 
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i8ft. Law in a dvil fuit to do that: With refpeft tothef^ 
ThtATTonT^ trifling matters, which have not been tried, let th^ 
*'o Si?pri"*e -^^^^^^^ General proceed, or make his private compaC 
of Wales With them out of Court : and with refpefl: to the reft 
sir-L§r?Ao. when the nuifances are afcertained, and the afcertaiu 
BTH.andothers. jj^gj^jg Qf ^^ nuifanccs would afccrtian the extent c 

the boundaries, the Court directs that there (hall b 
an injunftion ; and that thofe bounds fhould be preferve 
facred and entire. All this is done by the Court c 
Equity in that particular inftaiice ; which it is very tru 
is a fuit for the Crown. 

Let me afk then, what does Mr. Pauncefort tt 
Prince's Attorney General do, in the year 1744? 1 
takes up his fuit, and in the tmperfeft report we hai 
of it, a very important part of the cafe is not ftated 
becaufe it appears from Mr. Paunceforf% informatioi 
that a commiffion had been dire&ed in that canfe to ei 
quire into particular rights, and who were in pofleflion ^ 
thb or that particular tenement, and that an inquifitic 
had been returned, that this and that particvflar peffe 
was in pofleffion of thefe, which were pronounced 1 
the Court to be nuifances. What does Mr. PaimcefS^ 
do upcm that ? I do not fpeak from hia particular ai 
thority, but when all thefe things ere done, all V^ 
mnfter HaU may be fupipofed to attend to them ; 
that time of day, 1744, as able men, as ever belong* 
to this country, in tht charader of hkwyers, iat in We^ 
fnmjler Hall: Mr. Pamaefbrt brought forward bk fe 
m the name of Fredehick Princb of Walbs ; it nc 
be faidy the effeftof that, is only to have the beatfit < 
a former decree/but he takes it up in privity of incerel 
this is my mailer's fuit, the former fuit was filed by 4 
ILivio fuo jure^ as it was at that time, but the rigllt b 
now devolved on the Prince of Wales ; he has fei 
ceeded to the Dutcfay of Cornwall^ and I ft ate tay^u th 
proceeding, as the Prince's AftomeyGeneral^ said oo V 
half of the PRmcs ; I ftate all thefe feveril p: 

15 
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and th^t thtSt perfom ktt in {)Ofleffioh of lands the fub- ifln. 
jtA of that fuit } and that in the teeth and ill defiance of ^^t+oa!^^ 
di^t decree^ they keep, not the Kino, btttthePaiMCE *riT obncral 

^ ^ L. r It* rr -•»»'. • •• to the PRIKCE 

eC w^ALE^ out or pofleliioti. What are the ptoceedmgs of Wales ' 

had upon thit occafion ? it is faid the caufe went only sir j?st. aw- 

38 to fite ; it may be prefumed, that it had been com- »▼'*»«<><>«**««• 

protniied as to the reft, or that thefe five wefe taken a$ 

examples to preferve the Prince's right in future : Do 

they demur to the Prince of Wales, or his Attorney 

General fuihg ; and fay, this is not your proper fuit, it 

18 the KrNo's ; all is filent about that : it does not 

appi^r that the point Was ftated : Accbrding to th^t, 

which is Adtiiitted afid underftood to be the law, np- 

body takes the objefMon j but whefe great interefts are 

at ftake, it is ibty fingulat that nobody (hould find otit 

^ flat objefHom, if it ^^ifted ; we do not find any one fayw 

big the conftifution knows nothing of the Prince's >!/• 

t^rn^G^^ral; it A<m not belong to the Prince to ftte 

^ his Attorn^ General ; til this is waived ; sind We 

ftW, that Mr» Pauhcefort praying relief on this caufb, 

^oceedttij^ Were had, and the anfwers were put in ; 

**^d to be fiire, they could hMe vefy little to fey fc* 

^heinfelv^, if it appears, that they Were in pofleflion of 

hoiifei^ Which Were part and parcel of the domains of 

^he Crown. What iis the fequel of this? The PRmci 

^oiat the year 1752, (pendmg this fuh) dies; this fuh 

^ gone a gitat length : theire is one fuit grafted bii 

f'^ther, always confiddring it as a fuit bearing the fame 

■^fentidil chatader, whether it is the Kino or the 

^^ilf C£, who fues, if the fubjeA is the Dutchy lands : 

^^^t mhc ne^t thing ? Sir Dudley Ryder files a bill of 

^^^wivor, talu!bg up, and extending the claitti ; and he, 

' ^> '8^^ ^his its binding fotte, by taking it ttp, 

'^ti^ hiihfelf, thbugh as the Hspfefdttatttte of the 

^**ciwiij |it, hi tefpea of thtfe lands, 4s virtually fe- 

^^"^■^ifttitihg the Prince^ fi^m the dl-diihfhmce of 

^^ fiUfep^abifity oi the land from the other poflfeffions 

of 
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181 1. of the Crown ; taking up the^ntereft as the fame thing, 
VheATTo*-^ whether poffeffed by the Prince or the King : This is a 
•'■^genbral (trong argument to (hew, that in the opinion of this 
of Walks great lawyer (and no one was more diftinguiihed for 
sirj^^T.Au- accuracy and extent of knowledge) the prerogative was 
lYN.andOthcrs. confidcVed the fame, in the Prince, or the Kino : and 

that there was no neceflity to confound the Prince 
with the King ; but that the prerogative was attached 
to thefe poflefBons, whether in the hands of the one, or 
the other, becaufe they were an infeparable provifion 
for the maintenance of the royal ftate and family. But 
this is not all, when Sir Dudley Ryder filed this bill of r^ 
vivor and fupplement, the parties did not want affiftance ; 
perhaps I dwell too long upon this, but when I dwell 
thus long upon it, it is to fliew the ftrong impreffioo 
it makes upon my mind, becaufe unqueftionably at 
that time the defendant had the very bed advice, (and 
in that every one will agree, when I ftate the names 
Star key Corny n and Wilbraham;) yet no one ftartcd 
thefe difficulties, or treated thefe proceedings, not only 
as unfupported by authority, but as an inftance of 
hardfhip and oppreffion on the fubjeft : Were thofe 
able lawyers lefs attentive to the rights of the fubjed, 
than the able lawyers of the prefent day ? or Judges at 
that time, lefs fo than thofe of the prefent day? caa 
' any man fuppofe that any poifible obje£t, which the 
Judges of that day could have, would induce them to 
depart from the facred chara£ker, which they hold of 
judging, according to the merits of the cafe, aod 
the known law of the land, for a well known eqcuty is 
the law of the land ; but the Judges of that tipie of day 
felt that there was fomething, like extraordinary aid| 
which fhould be given to the Crown, in order to guard 
it againfl: the extraordinary opportunities that prefeoted 
themfelves of encroachments upon the Crown property; 
and that a difcovery of titles was one of thofe extra- 
ordinary 
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inary itids. I do not go into the queftioh how far iSn. 
John Si. Aubyn may relieve himfelf from that hard- The attor/ 
► ; becaufe it is not at all impoffible, that he may be m^^ gike»ai. 
J to date a ground, why he is not bound to difcovcr of walis 
title I and, I for one think, that thefe ftatutes of sir j!^t av- 
IBS the ift, hive introduced, a diftinftion, as to »T".«»douim, 
ling into title in fome cafes, or may have done fo : 

not go into that, but I fay, thiat Sir John St. 
jn mud give his anfwer to fome part of this bill; 
. he mud give fome account how he came into pof- 
on of that, which is dated to be part of the manor 
^rematon. But to proceed, when the cafe of the 
ntidant was put into the hands of thefe very able 
jrers, they made no objedtion to the Prince of 
XES fuing by his Attorney General ; if is obvious, 
t this was a caufe which would call forth their atten? 

; becaufe it coul4 not often have occurred ; but it 
not be fuppofed of them, that they were afleep or 
dvto the obfervation of an objedtion, which would 
bnt itfelf at drd view ; becaufe the ingenuity of 
defendant's counfel was at work ; they find a caufe 
emurrer, but they date that demurrer on a totally 
Tent ground, viz. that there is no privity in re- 

1 to the fubjedl matter ; but it was confidered by 
Court, as a privity of intered,' and their demurrer 
over-ruled ; and as to the refult of that fuit it is 
laterial for me to go into it ; that was the final 
5 of that fuit, for the purp^fe of this argument : 
I therefore being the cafe, and fuch being the au« 
•ity, it certainly does weigh very much in my mind, 

what was done upon that occafion is perfectly 
eA, and that the prefent fuit is fubdantially the 
e. 

will conclude with a very few more obfervationt 
n that Aiit ; but before I corxlude with thofe few 
ovations, 1 will jud advert to one cafe, that efcaped 

S iae« 



% 



•50 CASES IN THE EXCHEQUERw- 

iSft. me, and that is the cafe, which I at firft m$iitioMd» the 
The AtTon- ^^^^ ^^ L^r^ D^rby ; and with refped to that cafe, ua? 
S'th?p»ijicE' ^^cftJ^^iMibly it was felt at that time of day, as a very 
«f Wales confiderable hardfhip : by Lord Derby- s anfwer it ap» 
Rri.ST.Ao. peared, that theeftate^ in queftion were very extenfiTe 
pfrv,i«iothef» gft^tcs, which had been fettled upon James Earl of 

Dirbyj and the heirs of his body ; the grandfather of 
the prefent Lord Derby j when he dame to the title, wat 
1 gentleman living in private life, of a remote, though 
clearly afcertained branch of the family ; . he came into 
the pofleifion of this property, part of it confiding of 
eftates in the neighbourhood o( Orm/kirk^ the grand* 
fiather of the prefent Earl himfelf remained in pofl^« 
fion, from that time to ^he time of filing the infer* 
mation, pofTibly without any formal grant, it never 
being, till that time the intention of the Crown to fujS 
for them ; I believe his father was not in the pofleifioo 
of it : the Attorney General of that day thought fit to 
file an information againft Lord Derby. In that fuit 
there was an equitable ground ftated, as, I fay, there ii 
fubftantially in this ; I ahi willing to admit, that dieft 
muft be fomething for a Court of Equity to do, there 
mud be fomething belonging to its peculiar jurifr 
didion: it h fuggefted there* as in all probability 
the cafe was, that, without any intention of firaiA 
tard Derby and his anceftors, conceiving themielvei 
irrevocably pofleflfed of this eftate, had intermiscd 
it with parts of their other eftates, and that it w)l 
difficult at that time of day to afcertsun, what wis part 
of the old entailed eflates, and what waa not ; ui 
that information prayed, on the equity fide of theCouftr 
a difcovery into Lord Derby^ title refpeding the buMb 
included in that fettlement; and that a commifli(i 
might go to afcertam, and fet out the particular bodtt 
and if thefe were fo intermixed, that the precife lak 
could not be afcertained, that an equivalent might be 

givefli 
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▼en. Urd Derby, feeling the difficulty, which is felt '^^^ ^ 

-day ; and, till we look with accuracy to what has been The Arrot^ 

>ne in former days, it ftrikes me as hard that the to*ie^pr"cc 

rown (hould look into titles of individuals, but that is ^^tntt* 

ways done, when parties have confounded the ancient ^^^ ^'^A^^ 

>undary of the Crown ; Lord Derby demurred to the 

ifcovery prayed by that information: the demurrer 

as argued, and the Judges, who affifted the Chancellor 

f the Dutchy on that occadon, were of opinion, that 

sord Derby muft difcover, what his title was ; Lord 

Oerby acquiefced and put in his anfwer : Then it was 

"aid by his counfcl, it is very true we canrio^ fliew you 

iny grant from 1727, but, in this length of pofleffion, it 

Ifiay be prefumed : Well, fay the Jndges, if you ftate 

liat as a faft, we will grant you an iffue to try, whether 

iich a grant took place ; that iflue was directed , but 

tevcr was tried ; and I believe the wifdom or juft for- 

France of later times has made it perfeftly unneceflary 

toinveftigate that queftion any further. But I mention 

(hU to (hew, what has been the courfe in refpefl of lands 

&f the Crown in the pofleffion of the fubjeft, when the 

Crown's title appears upon record. When I fee that 

Tuch have been the proceedings in ancient and modern 

^ines, and when I am called upon to deliver my opinion 

^a the prefent cafe, at the fame time, that I do admit, 

^hat it might have been dated more broadly and di- 

Binftly, yet I defy any man, reading this information, 

80t to fee, that fuch is the objcft of this fuit, and that 

^fce fefts ftated by fair and neceflary intendment lead to* 

*> It ftates that Sir John St.Aubyn and his tenants have 

built between the high and low water-mark, which is 

lie Prince's as Duke o{ Cornwall, in luch a manner, 

ftat the bounds cannot be afcertained, without a difco- 

a 

^ and a commiffion ; if that faft is admitted, is Hot 
tint enough ; what is the inevitable conclufiotl, the high 
tater mark ran fo and fo for feveral miles^ and you have 
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built boufes. To as to obftrud it, and have made it diffi- 
The attor. ^^^^ ^^ diftinguifliy what is the fpace, which belonged to 
irtrGEifKRAL the Duke oi Cornwall or the EfiNO ; upon thefe grounds, 

to tl|e Princb , 

of Walks it does appear to me, thsit if it cannot be denied, 
Sir j!^A9. .that the Crown has a right to remove purpreftures, it 
BTif,aiuiothtti. uay(i I ii^jjit be conceded that the Princk of Walei 

has the fame right, or at lead a right to call the prero 
gative in aid. The Crown would clearly have a right 
to come here, and fay, let thefe purpreftures or nui- 
fances be abated, or a rent put upon them : the cafes I 
have cited from Sir Geoffrey Palmer to Sir Dudley Ryder 
• prove, coupled with the reafon of the thing, that the 
Prince of Wales, fuing in right of his Dutchy of 
Cornwall J is the lame as the Kino fuing for the Dutchy 
of Cornwall^ while in him, and to be fure, it would be 
almoft abfurd, if we were to rule, that the Kino could 
inftitute a fuit of this kind againft Sir John St. Aubyn in 
his own right, or before livery of. feifin to the Privci 
ot Wales during his minority ; and yet that the moment 
the Prince of Walbs was born, or came of age, the 
proceedings fliould be flayed, and thefe territories fhould 
be fubjed to be difmembered, and the title to be d^ 
feated or barred, as in the hands of a private indifi- 
dual ; If they were fo, how could they be infeparabty 
annexed to the Crown ? by parity of reafoning, they 
would be liable to a thoufand coUulions, and conceal- 
ments, and the cafe of an occupation by a Prince of 
Wales for a long time, might throw infuperable diffi- 
culties in the way of coming at the identity and entirety 
of thefe lands : I never heard it faid, that any part of 
the Dutchy Lands could be taken in executbn : I nerer 
before heard it faid, that any extent cou|d be made 
available upon them : and it would be monftrous to fsy* 
that any Court could fo decide, with refped to that 
provifion, which the law has made for the high rank of 

the 
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the heir apparent, and the intereft, which the Kino has 181 1. 
inhisown perbn, and the country in the Prince's wel- *^ attor^ 
bre, and the dignity and certainty of his eftablifhment* ^^r gkniral 

I have now ftated the grounds of my opinion^ and or walks 

mod unqueftionably I wiih that thefe grounds may be svhST.Av* 

moft fully canvafled^ and (ifted and underftood ; but I ****' 

am anxious that the public ihould not run away with the 

idea, that there is not in every one of the Judges of this 

Coun, and every other Court, a defire on every occa^ 

lion to adhere to the flri£t line of precedent, more efpe* 

dally when there is any thing in the cafe, which may 

appear individually hard. I do not mean, nor with to 

prefs hard on Sir John St. Aubyn ; he may have the beft 

of all pof&ble defences ; he may be able to reft on bis 

pofleffion of fixty years, anterior to the laft ftatute ; that 

I think may be a good bar, he may defeat the allega^ 

tion, which he has now admitted. But I cannot help 

making one obfervation more as to the operation of this 

demurrer : It was argued, and truly I apprehend, that 

if there is any part of thefe allegations, which goes to 

oonftitute a cafe for relief, or that requires an anfwer, it 

muft be anfwered : they may have introduced fome 

things which are not fit to be anfwered ; but if they 

have inferted the allegation, that the defendants, availing 

themfelves of a wrongful ^pofleifion, and proximity of 

property, have confounded the high and low water- 

mark* the plainti£fs are in my opinion entitled to relief : 

The cafes on that fubjed are perfe£tly known, and are 

diftind and clear : If a man files a bill for (p:oyery and 

belief, be fliall not have difcovery unlefs he is entitled to 

idief, an^ if that fails in totOj the t)il\ falls ^o the grpUAd $ 

but if you ftate nine out of ten obligations bad, ai^d the 

<^her good, there is no cafe ;ha^t f^ys9 that one muft not 

be anfwered : Here are perhaps fome things charged^ 

which may not ftand th^ teft o( eauiminat^an ; but this 
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i8m . vety circumftancc of the allegation, that thefe fliores arc 

TheATTOR- parcel of the manor of Trematqn^ and that the bound»<- 

V\ ^-J"**^'- rie$ of them have been fo confounded, as not to be &£^ 

of Walis tmguilhed without the difcovery prayed, does in m-y 

Sir J. St. Ao- Opinion give that jurifdiftion^ which will fupport tk^ 

BTM^andOthcn. p|^fgjjj information and bill : upon thcfc groondtf 

'I am of opinion that the demurrer ought to be OTcr^ 
juled« 

MACOONALDy Chief Baron. After the extremely 
^borate and clear opening of this cafe, by my Brodier 
Wood, who has very painfully and minutely cited ill 
the cafes, and all the pleadings in thofe cafes, I do noc 
feel myfelf under the neceflity of being very long ; ia^ 
«fmuch, as I fhall content myfelf with drawing wfaaC 
jippears to me to be the refult from thofe cafes, cmly al^ 
-luding to the cafes themfelves. The obje£l of the de — 
«inurrer in this cafe is to ftop thefe proceedings in linmu ^ 
and that upon two grounds : The one, that the Duke ^t 
. Ci^rnwall, as fuch, cannot inform this Court by his Jf '* 
tomey General ; and the fecond ground is» that it b nc^^ 
^competent, even to the Crown, in a cafe circumftuce^^ 
AS this is (a/ortioriy therefore, not to the Duke of Cnv^ 
Hvall) to proceed by englifli information, but that k^^ 
^ Ihould at once betake himfelf to an information it €oam ^ 
jnon law. * 

* I entirely put out of coniideration all, that was arge^-^ 
as to the hardihip, becaufe, if it fhall turn out from tb ^ 
xourfe of proceeding in this Court, that it is competei^ ^ 
4o the Kino and the Prikcb to proceed in this xaMm-^ 
<iier, that confideration cannot affe6t the judgment of tir^ 
Court : but Ihould it be fo, and any hardflup is £^^ 
covered to arife from this mode of proceeding by th^^ 
•Crown, or the Duke of Cornwall^ the legtflature u sK "^ 
fWays open and may be applied to : In a new cafi!^ ce^"^ 
fainly, the arguments as to hardfliip have their weight 9 
Imt they all fall to the ground, if it turns out that th^^ 
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U an cftablilhcd proceeding, to which the Kino and the ^^"* , 
Duke of Cornwall have a right : If they have that right. The attor- 
no confideration of that kind can prevent the Court \l\^p%jnQK 
from giving it them. *^i^^** 

I (hall very fhortly make fome obfervations on both SbtJ.St.ao- 
thefe objedions : Twenty-one reigns have elapfed fince 
the reign of Edward the third (incluHve) to the reign 
of George theTecond, and few indances of a Duke of 
Cornwall having livery of his Dutchy, or, what is now 
tantamount, being of full age^ have occurred before the 
teign of his prefent Majesty, and his grandfather : Of 
this number only a few [have inftituted proceedings ia 
this Court : The precedents therefore cannot be expefted 
to be numerous ; they are in fa£t more numerous, 
than I could have expeOed under fuch circumftances i 
the refult of them, as to the fir ft point feems to me to be 
this ; that where the Dutchy was in the hands of the 
Crown^ and no Duke of Cornwall then in being, the 
lL\tio*%ylttomey General conduced all proceedings relat* 
ing to the Dutchy of Cornwall \ and that when there was 
• Ouke of Cornwall y who had not yet obtained livery 
^f his Dutchy, fuch proceedings were carried on by the 
^^^ 0*% Attorney General ^ taking along with him the 
Attorney General of the Dutchy of Cornwall i not as it 
ihould feem, that he was joined as a necessary profecu- 
ting party, for the Attorney General was the fole profe- 
^tor, but rather from attenrion to the Duke of Corn^ 
^^//, in refpeft of his interefts ; for in the precedents, 
^f^tii which we have been furnifhed, it appears that the 
I^ulte's Attorney General figned the information with the 
^>*g's Attorney General^ adding to it an examinaturi 
8^<1 in one inftance, the 7 th of James the firft, February 
'^09, Sir Henry Hobart^ Attorney General^ filed an in- 
'^^mation, figned by himfelf only, againft IValter and 
^^tma^ Kendalf for delivering up books of accounts and 
^^ords> taken from the town-houfe of Le/lwitbiely and 
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the information is filed and (igned by bim only, on b^- 
l-heATTOR- ^^^^ ^f his Majesty and bis Highness** cldeft fois -» 

MLir General pj^^lNCE HtNRY, Dukc of Comwall \ and It filOul^ 

of wai.18 feem, that, when the Duke oi Cornwall bad livery, o ^ 
Sir j.^-rAii. fince the ftatute of CriARLES the fecond, came of ag^j 
•Tir.aiuiathm. ^jj^ proceedings were inftituted by the Attorney Gimrc^^ 

of the Duke of CornwalU and in cafe of the death of tb 



Duke of Cornwall pendente lite^ might be continued b] 
the Kino's Attorney General ^ without any neceffity foi 
proceeding de novo. That informations in the Exche^-* 
quer Chamber fhould be filed by the King's Attorney 
General^ ^hen there is no Duke of Cornwall^ and con-* 
fequently no Duke of Corn/wair$ Attorney General, i^ 
quite of courfe, as was done in. the Sutton Pool cafe ; the 
courfe of proceeding, when there was a Duke of Com^^ 
wall, but who had not had his livery, is fhewn by fere* 
ral precedents ; I am now merely upon the form of pr( 
ceeding, whether they were wifely, or not filed, or wb( 
ther they were proper or not, ftill, if that has been, fc 
^ a long tract of time, the courfe of proceeding unol^ * 
jeded to, it is fair to Rate them as proceedings inftituteA^ 
and not objected to, whatever may have been the merits 
of the cafes themfelves. . 

We find in Trinity term in the third of James the 1 
firft. Sir Edward Coke filed his information in the Ex- 
chequer Chamber, on behalf of the Kino and Princi 
Henry, then Duke of Cornwall^ ftating as the ground 
of proceeding, on behalf of both, that the Dutcby wv 
in the King*s pofieflion, until livery thereof made to the 
faid Prince ; he then Hates the* intnifion by the d& 
fendants into certain commons and downs, parcel of dis 
Dutchy, and a confufion of boundaries attempted by 
them ; and prays a commiifion, which was granted : 
This is figned, in conjundion with him, by Thomas Sti* 
fhens^ the Prince's Attorney General: To this there 
was an anfwer, and replication, but wc do not fee 
ivhat the further proceedings were. 
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In the fame year there was another informatioii of 

tJTufion, filed by the fame Attorney General^ on behalf Thev^TToa- 
' the Kino and Prince, complaining of an intrufion by met generai. 
le defendants into a part of the manor of I Jjieard czWcd of Wales 
le Ifland I this was figned by iht Attorney General^ and si,i^.Av. 
lib by Mn Stephens ; and an anfwer was put in to it. siriii^wiothaffc 

In Trinity Term of the fame year, an information was 
lied by Sir Edward Coke for an intrufion into the dean- 
Ty of St. Buryany the fcite, glebe lands, and tithes, &c. 
md it prays that the tithes, iflues, and profits may be 
a zed or fequeftered ; this is (igned Edward Coke, Tbo^ 
nas Stephens \ and accordingly a fequeftration was 
warded, an anfwer having been put in. 

In Michaelmas 4th James 6rft, a fimilar information 
5 filed by Sir Henry Hobart^ the King's Attorney Gene^^ 
^i I and anfwers were filed : That information was 
SQed by Sir Henry Hcbart and Mr. Stephens^ and the 
^formation in the 7th of James the firft, in February 
S09, refpeding the records taken from the town houfe of 
l^/iwithiely was figned by Sir Henry Hobart alone : That 
is what I alluded to before. 

It appears from the Dutchy records, that livery was 
given to the Prince in the fucceeding year, viz. the 
8th of James, the Prince being then 17 years of age, 
there was a little inaccuracy in the ftatement that the 
Prince died in the 9th of James the firft ; he came to 
the throne on the 24th oi March 1603, and the Princb 
died in November 1612 ; fo that from March to Novenim 
ber had run of the loth year of his reign. In the 10th 
of James the firftj an information is filed, not by the 
Kinoes Attorney General^ but by the Attorney General of 
die PrincE) for and on behalf of the Prince's High* 
|ns88 : It complains of damage done by the defendants 
f the fiihery in the river Tamer ; it ftates this to be to 
the dao[iage, wrong, and prejudice of the EIino's Ma* 
jssT^ and the Prxncs> an^ the objedtls to preferve the 
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King's Majesty's, and the PriiIce's Highness's 
Thfl attor- rights,Tevenues, and inheritance. We fee, that on the firft 
HIT genkral occafion, which occurred after the Prince had his livery 

<o the Princr ' « 

of wai.1i in the icth of King James» the ftyle of the informaF 

«r jfsr.Au. tioH is in a manner inverted ; whilft the Dutchy is in the 

wM.indOiheft. King's poffeflion, the Jitorney General of the King filed 

the information, noticing the Prince's intereft in the 
matter, then in queftion ; but, on his obtaining his livery, 
the information is in the name of the Duke of Cornwall^ 
filed by his own jittomey General^ and the King's in* 
terefl in the matter is then noticed. 

This courfe was purfued by Pauncefort, in the year 
1744, the then Duke of Cornwall being of age ; and it 
iippearS) that his Royal Highness having died^ /in- 
denie Istej the Kino was not put to a frefli information; 
but Sir Dudley Ryder filed a bill of revivor and fupplc- 
ment, dating, that his Majesty's Attorney GeneraNu 
entitled to the fame difcovery, as the Prince's Aitomej 
General^ when the Prince was living : No demurrer^ 
on the ground, on which the prefent is fupported, was 
put in on that occafion, nor was any demurrer put in to 
Stephens^ information on behalf of Henry, then Duke 
of Cornwall. To the bill of revivor and fupplement 
filed by Sir Dudley Ryder ^ a demurrer was put in, ftating 
that, as his Majesty did not appear by the information 
or bill to have derived any right or intereft from bis late 
"Royal Highness, he could not revive the information; 
but upon debate the demurrer was overruled; and 
anfwers ordered, which were put in : The Court, I 
conceive, muft in that cafe have confidered the fingular 
limhations, under which the property in queftion is 
holden, to have given an intereft to the King and the 
Prince, fo blended and incorporated, that the Jfuit of 
the one, is fo far the fuit of the other, as to be alnalo* 
gous to an intereft derived by the one from the other; 

fo it muft have been conceived. 

The 
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The courfe of proceeding appears then by the prece- 
dents, to have been fuch as I before dated ; and as no im- j^^ atto»- 
pediment to juftice, or even inconvenience can refult w«t uknerai. 
irom it, where there is a relator (and a relator, I ob- jofWALEt 
fervc, in fome cafes has been prayed, where hone was sirj^TfAn*- 
on the record) there feems to be no r^afon for departing •^•••»^*k«' 
from what has been done heretofore, without objedtioa 
either at the bar, or from the Bench* 

Sir John Walter indeed feems to liave been of opinion, 
that the Prince of Wales, as fuch, might fue by his 
Attorney General ; for in the 14th of James the ift, he 
filed an information on behalf of the then Prince, 
touching Rajiinge Woody in Devonjhire^ the reverfion 
of which had been granted to the Prince \ but that is 
a thing, with which we have no concern at prefent, I 
only mention it to (hew^ that a man of his eminence, 
^ho afterwards prefided in this Court, was of opinion, 
that he might fue as Prince, by \m Attorney General \ but 
I have (hewn many inftances, which feem to me to prove, 
that on that ground the demurrer cannot be fuftained. 

The fecond ground on which this demurrer was at- 
tempted to be fuftained is, that it is not competent to the 
Kino, and therefore not to the Duke of Cornwall^ to pro- 
ceed, in fuch a cafe as this, by information and bill in the 
Exchequer Chamber ; but that they ought to proceed at 
law in the firft inftance, inafmuch as the queflion of title is ' 
properly to be determined there ; but that argument feems 
to aflume, that the queflion of title, if the demurrer is 
over- ruled, mud neceflarily be determined in this Court; 
that, however, need not be the cafe, as appears from 
what was done in the cafe of Sutton Pool. If the argu- 
ments for the defendants be well founded, namdy, that 
the King cannot proceed in the Exchequer Chamber 
by information, where the title comes in queflion, and 
where an account of the rents and profits received, or 
^f the annual value of lands, alied^d to have been 

intruded 1 
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i8ii. intruded upon, and the afcertaining of the boundsofcei 
L- -.- ■ ! tain parts of the Dutchy landsj ftated to have been coiu- 
het^gen^ral founded, are prayed, then was the cafe of Stttton Fw^d 
^^^^vum crroneoufly entertained in this Court. To mc it appears 
■«•'«<* that the cafe of Sutton Pool^ and the fubfequent cafe dtr— 
«TN,aiid6thcrt. termiued in this Court in 175^1 ought to govern tb^ 

prefent : In thofe cafes the allegations, interrogatories^ 
and prayer are, mutatis mutandis^ in principle, and, in. 
tSe&j the fame as in the prefent cafe, fubftantially the 
fame ; they cannot in circumftances, be the fame un- 
doubtedly, for no two cafes can be precifely alike ; hot 
in the interrogatory part they are the fame, though in 
the prayer they arefomewhat different, for the prayer 
in Sir Geoffrey Palmer*% information, fays nothbg of 
account ; but I prefume that arofe from what is dated 
in the information, that the parties were very poor, 
and that any thing, which might be exacted of them, 
was not worth feeking : That information required that 
the bounds fhould be afcer rained, and that his Majesty 
might be fettled in poflfeilion of his rights : It was afcer* 
tainedj that Sutton Pool belonged to the King, but 
with refpe£t to th^ bounds of it, nothing was deter* 
mined ; The Court faid, they woi^ld not interfere widi 
the extent, and left that undecided : There fore, when 
the information was filed in 1 744, it refted on Sutton Pool 
belonging to the Crown (whatever that might be) ; and 
the information, therefore, prayed, that the bounds of 
Sutton Pool might be fet out, that not^having been done 
in the caqfe inftituted by Sir Geoffrey Palm0^. 

Xwo points feem to have been ma(le in the cafe of 
Suttton Pool ; one as to the title of the King ; another 
as to the injury done to the harbour* The Courts i^ 
the decree, feparated thofe confiderations, and as \^ 
the title they direfied a latin information^ which was 
tried at bar \ and as to the harbour a commiflion wsif 
Iffued } and that was ac^mpanied with ini);ra^oni» 

irbich 
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bich were fettled by the counfel on both fides, and con* '8tf • 
•med by the Court. A verdid was found for the VheATTomT 
iNo, eftablifliing his title to Sutton Pool generally, but ''"^fp""/,' 
nhing was found as to the extent ; and, therefore, ex- of Walii 
npt as to the houfes, wharfs, and fo forth, of fuch of the sir j. st. ao. 
efendants, as confeiTed by their anfwers, that they •^•••^^^^^^ 
ere within the high water-mark, the Court determined 
othing, as to the extent ; but efl.abli(hed the Kino in 
le pofieflion oJF thofe houfes and wharfs ; and left him 
) his remedy at law ^s to the reft. And as to one 
sfendant, whofe anfwer had denied, that his wharf 
'as within the high water -mark, they difmifled the in« 
>rmation, and fo as to the reft, making thofe defendants* 
^nft whom the decree operated, pay cofts. 

Had it been the opinion of LordHALE^ Mr. Baron At- 
IN8, Mr. Baron Turner, and Mr. ^jr^n Rainsford* 
lat the King's remedy was folely at law, in all cafes of 
atrufion, although the defendant did not demur, they 
rould have fo declared : Upon the further diredtions, < 

o account of profits appears to have been decreed, 
robably by reafon of the low condition of the defen- 
lants, and the fmall value of the buildings then in 
|Ucftion, as is ftated in the proceedings. 

It was obferved at the bar, that this was a fingle cafe, 
nd determined in times, from which precedents fliould 
le drawn with caution, in cafes where the Crown was 
oncerned : The obfervation is, I fear, too well founded 
a many inftances ; but wiih refped to Lord Hale, it 
entirely fails ; he was reprefented as one, who wa$ ftu« 
lious to decide againft the inrerefts of the Crown, 
ind in, general as a man of an an ti- monarchical 
pint : fo Roger North reprefents him ; but time has 
hewn, that the age in which he lived, when men car** 
ried their principles of government to great excefs on 
both fides, could not enter into the mind of a wife and 
moderate man, a man of drift principle, of clear and ^ 

7 ftrong 
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18 1 1. ftfong judgment, and of confummate knowledge of the 

She attor/ whole law and conftitution of his country : It is ob- 

*«T oenirai. fervable too that in his treatife de Portibus Mar'u^ 

of walm which he left ready for the prefs, this cafe oi Sutton Pool 

8tr r^Jif An- J* mentioned, and the notice of the reader is drawn to 

aT«,fli^0thirt. jj^ 2$ affording fome important diftinftions, refpefting 

the manor of Trematon: This (hews that he always 
confidered that cafe as Law, as well with refped to the 
mode of proceeding) as the adjudication. 

This cafe^ I conceive, to have received great con- 
firmation, from the proceeding in 1 744 ; it is tnie, 
that the lands in that cafe were in feveral inftances iden- 
tified to be thofe, which had been decreed to the Crown 
in the 16th of Charles the 2d. All the argumenti 
- ufed in the prefent cafe might hare applied to that, 
viz* That the Crown fhould proceed by way of latin 
information, or ejeSment, and not by englifh infor- 
mation ; and the former decree would have been good 
evidence for the Duke of Cornwall^ if the lands were in 
fad identified, and that the identity of the lands was 
to be judged of exclufively by a jury. But no objec- 
tion was' then made by the bar, or from the Court, to 
the mode of proceeding ; I colled however from the 
ftatement made by Mr. Baron Adams (which was 
adopted by the reft of the Court) that the fuit inftituted 
in 1744, and terminating in 1754, was not a mere fuit 
for putting the decree of 1664 in execution: In the 
caufeof 1744, there were twenty-four defendants; the 
information was difmifled upon the hearing, as againft 
all, but the Corporation of Plymouth y and four other de- 
fendants ; viz. Buttaly Martyn^ Brent ^ and Forrejt. 'Mr. 
Baron Adams dated the defence of all the defendants 
with regard to the faft, to be precifely the famci 
namely, that they were not in pofTeflion of any part of 
the premifes, which were recovered by the decree, or 

* in ejeAment, or of any part of Sutton PooL With refpcS 

to 
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iht Corporation, they admitted that the premifeSy iSiit 
aght to be recovered from them, had been recovered VheATTom- 
f the former decree, but denied their being in poffef- net GiME^At 

' It to the pRiMCS 

in ; It was clear that they were^ and a decree went of walba 
;ainft them : With refpedl to Buitaly it was found that sir htr. av 
le premifes in his poffeffionj were the. fame, which ■»"»w^0'^% 
id been in pofleffion ofHunney in the i6th of Charles 
le 2d ; and therefore there was a decree againft him : 
'he premifes, in the poiTeffion of Martyn, were ftated, 
y Mr. Baron Adams (and his (latement was aflfented 
by the Court) as not having been included in the. 
lecree, and therefore, as falling within the prayer of 
he information, in no other way, than as part of Sutton 
^ool; this could not have been a fuit, for the purpofe 
Derely of putting the former decree into execution ; for 
r fo, it could only have the effeft of afting on the 
roperty, which had been before a£led upon; and 
b Baron Adams fays, ^^ The only queftion is^ 
whether they are part of the premifes called Sutton 
Pool^ for it is clear, that all the foil of Sutton 
J^ool^ belongs to the Kino, as part of the revienue 
of the Dutchy/' The premifes are then traced by him 
> be the fame, that were mentioned in the inquifi- 
)n, taken in the 13th of Charles the 2d ; and the (kme 
hichare defcribed in a leafe, granted by Lord Arun*- 
*ii^ and fo brought down to the then defendant, and 
^\vn to be part of the foil of Sutton Pooly but fuch, 
V the former decree did not at all a£t upon; fo that 
ele premifes were decreed to the Crown for the firft. 
^e in I754> the medium through which it was proved,, 
^^t they ought to be decreed to the Crown, being the 
c^uifition in Charlbs the ad's tinip, which found that 
^^^:ion Pool belonged to the Crown ; this was therefore 
rubftantive decree with refpe£t to them : Martjn was 
^4ered to accQunt for the rents and profits, the Couit 

being 
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xt^ 1 1. beingfatisfied that the premifes were the fame, which were 

TheATTom- granted by Lord Arundell to Curle^ and that they are 

lUT General ^^^^ q{ SuttoH Pool, and (land on the fide thereof, and^ 

to the P&iNCB » ^ ' ' 

of Wales Within the fluz and reflux of the fea at ordinary tides z. 
Sir j?st. Ad- Brent fabmitted to account, not on the ground of bis 
Bry^tndotfacn. ^^^^ having been recovered in the former fuit, but ad- 
mitting that it flood upon the foil of Sutton Pool ; there- 
fore, I conceive, the decree of 1754 to have been the 
firft, which aflfe^ed him : Forreji was decreed to ac- 
count, his premifes being identified to be the fiune 
which were decreed againfl Ireland^ in the former fuit. 

This fuit in 1744, I conceive, to have been an ori- 
ginal fubflantial fuit ; it does not pray, that the former 
decree may be carried into execution ; the medium of 
proof againfl the Corporation^ Buttaf, aud Forre/i, it is 
true, was the (hewing that the premifes poflefied bj 
them refpe&ively) were the fame, which had before 
been recovered by the Crown ; but as to Martyn and 
Srenty there was not that medium of proof againit 
them ; but it was proved in the one cafe, and admitted in 
the other, chat their lands were part of the foil of 
Sutton F00I9 and that the whole of Sutton Pool belonged 
to the Crown* 

Thefe therefore appear to me to be two diilin6l aa« 
thorities for the proceeding by englifh information in 
the prefent cafe ; it being open to the Court, upon die 
heapng, to fend any quedions, which may arife upon the 
title to a trial at law, as was done upon the hearing of 
the information filed by Sir Geoffrey Palmer ; this mode 
of proceeding appears by all the precedents, adduced m 
anfwer to the firft pbjedion (namely, the incompetency 
of the Duke of CornwalFz Attorney General to file an in- 
formation) to have been purfued without any objedioBi 
or doubt^ before the information of &> Geoffrey Palmer) 

and Lord Halb» fo great a mafter of records, wooM 

not 
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ft probably have failed to examine upon that occafion iSu. 
lat had been done in former inftances. VhcATTo«^ 

In addition to thefe inftances, another was mentioned "'^j^^^'"'*'^' 
Michaelmas, term 4th of James the firft, which appears of walis 
me to deferve particular attention ; it is an order of sir j?sJr. Av- 
is Court, ftating, that in the 30th of Elizabeth an »»w»«w*0tiiew, 
formation had been exhibited by the Attorney General^ 
^rpeding intruiion into certain lands in Buckingham^ 
my and that an englifh information or bill had been 
Fterwards filed ; and that it was not fit that the de* 
aidants fhould be doubly fued : The Court, therefore; 
ut the Attorney General to his elcQion, and he elefted 
) proceed on the latin information ; and an order wa$ 
lade to difmifs the other ; but it appearing that the 
rder for difmifling had been grounded on an allega* 
on, that the inheritance of the lands was out of the 
inG, and that the allegation was not true, the procefs 
' fubpcsna was awarded againft the defendants, and 
eenglifh information was fet up again'; and the fame 
as done in Hilary term, 3d of Charles the firft, 
here a latin information gf intrufion was ordered to be 
ought and tried. If a matter of law, particularly a 
^al title, (hould occur, a jury is called in, and the reft 
the matter remains in the Court. 
It was argued, on the part of the defendants, that 
is information contained no matter of equity, and 
erefore could not be fupported ; but it is obfervable 
at it contains the fame matter that the information 
5d by Mr. Pauncefort contains ; that fought an ac- 
unt of the arrears due to the leflee j that fought like- 
fe the afcertaining of the boundaries ; -both of which 
cur in the prefent cafe, and both of thefe matters are 
are fitly the fubjefts of difcuffion in the Court of Ex- 
equer Chamber, than they could be in any other 
iy. But in all cafes, and particularly thofe refpeding 
'«(?« -f w/. It appears, that where the Kino gives this 

T Court 
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i8it. CQurt to be informed^ that an intrufion has been com— 

The attok- mitted on his land, although no matter of mere equitai— 

^*die pmnVe'' ^^^ jurifdiflion were dated, yet that the infbrmatioD^ 

of Wales havc been retained, and a trial at law dire&ed, if tb^ 

Sir J.St. Au. cafe required it : but in no inftance has the informatioi 

«yM,aiidOthen. y^^^ difmiffed on the gjround, that it might be bett 

difpofed of and adjudged at law^ than it could beiaa 
Court of Equity. 

In feveral of the precedents produced anfwers and 
replications were filed ; and fo the cafe either did, or 
might have come to a hearing ; and no objedHon of the 
nature of either of thofe, that have been now made, ap- 
pears on any of thefe occafions to have been then 
made ; from whence I conclude none fuch in the King's 
cafe can be properly made in this refpeA ; and the pre- 
fent cafe differ^ nothing from thofe of Sutton Pool; and 
looking to thofe Judges, who fat in this Court when the 
cafes of Sutton PqoI were agitated, it cannot be imagioed, 
that fo obvious a ground of difmiflal could have efcaped 
them, if they had thought it a ground applicable to fuch 
a cafe : The informations were heard, and in the firft of 
thofe cafes, the matter of title was fent to law, and s 
'• commilBon was iflfued, and the information retained, in 

order that that ihculd be ultimately done, after the ifl' 
veftigation at law, which (hould be thought proper : In 
the prefent cafe it is prayed, that the ancient bounds 
and limits of the water of Tamer ^ and the banks aod 
fhores thereof^ and the utmod extent to the high water 
mark, and of the flowing of the fea, before the houfes, &5* 
were erefted, may be\ afcertained; and the relator 
prays an account of all rents and profits, fince the com' 
mencement of his leafe, as was prayed by Mr. Paunu* 
fwrf^ information, but not in that by Sir Gfofferj M 
mer^ he does not pray any account, as I dated before; 
fo that there was lefs of equitable matter in truth in ^ 
Ceoff'cry Palmer'% information, than there was in Mr* 

Pauncefofi'^ 
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luncefortH or the prefent ; for, except that it is com- 

lined of, that Sutton Pool is incroached upon, and the ^eXrToi^ 

^ndaries not very well known, there was very little ney geneeai. 

r • f r r Vi to the Princk 

efenting a cafe for tlie Court of Exchequer Chamber, of Wai.es 
hen compared with either the prefent cafe, or that sir^sr ad- 
rought before the Court by Mr. Pauncefort. .vM.aiuiOther.. 

I have forborne to coniider the points which were 
ade, as to the diflfeinn, and the ftatute of the 21 ft 
AMES the firft, on the one hand, and the anfwer given 
n the other, conceiving, ihat at prefenc the cafe is 
ot ripe, and that there is no neceility for the determi- 
ation of thofe points ; the only queftion now being, as 
3 the Duke of Cornwall's capacity to proceed by epgltfh 
iformation, and whether he can fo prpceed by his own 
ittorney General^ and being of opinion that h& can fo 
roceed, I mud alfo be of opinion that the demurrer 
ught to be over ruled. 

I dare fay every one regrets, as much as I do, that 
iiy learned Brother Thomson is prevented by indif- 
ofition from giving his reafons, but lie authorizes me 
Q) fay that he concurs in opinion with myfelf and my 
brother Graham. 



T a 



%69 CASES IN THE EXCHEQUER. 



William Garrow, Efq. At-' 
TORNEY General to His 
Royal Highness George 

Prince of Wales, Duke | Otfiers- 
of Cornwall^ and Earl | 
of Chester, * J 



V. Sir John St. Ao- 
BYNy Bart, and 



'loffRiiatioiL INFORMING fheweth unto your Honors Will'um 

Garrtnv Efq'' Attorney General to His Royal High- 
nefs George Augujius Frederick Prince of IVales Duke 
of Cornwall and Earl of Cbejier {a) and at the relation 
of Benjamin Tucker of Lijfon Green in the parifh of S/. 
Mary-le-bor^e in the county of Middlefex Efq' and 
humbly complaining fheweth unto your Honors your 
Orator the faid Benjamin Tucker (debtor and accountant 
of his Majefty as by the records and otherwife it doth 
or miy appear) that his faid Royal Highnefs upon his 
birth (which happened on or about the 1 2th day of 
Auguft 1762) became entitled to the Dutchy of Corn' 
wall and the poffcflions thereto belonging And that 
the faid Dutchy of Cornwall and the pofleffions, thereto 
belonging thereupon defcended upon and became veiled 
in his faid Royal Highnefs as firflborn of his prefent Ma- 
jefty and in his right his faid Royal Highnefs became 
fetfed and entitled to an eflate of fiiheritance of and inibc 
faid Dutchy and of and in all poflftiTions and hereditaments 
part or parcel thereof And amongft other lands and 

{a) In the information filed by Robert PaunceforU Efq» '7^ 
Geo, 1 1 . the following words were inferted in this part, ** for ind 
•« on behalf of his Royal Highness the FftiNC£» and alfo f^ 
•< orator, •* 

poffcf- 



\ 




HILARY TERM, ;t GEORGE III. 

sflions to the faid Dutchy of Cornwall belong- 
of and in all thofe the royalties of the honor ^ ^ 

' .♦ The Atto»- 

manor of Trematon viiih the town and borough met Gbhbra& 
4Jhe otherwife Saltajb parcel of the ancient pof- ***of walm^* 
ons of the faid Dutchy oi Cornwall in the coun- sirjfS?Au. 

of Cornwall and Devon with the rights mem- ■TN.mdOtheM. 
i and appurtenances thereunto belonging And 
ig ib feifed his faid Royal Highnefs the Prince by . 
inture under his privy feal bearing date the 23^ day 
December 1808 and made between his faid Royal 
hnefs of the one part and your orator the faid Ben-^ 
m Tucker of the other part his faid Royal Highnefs 
well for and in confideration of the furrender of 
Ttain indenture of leafe bearing date the 1 2^ day of 
^mber 1807 and made and granted by his faid 
^al Highnefs under his privy feal to your orator Ben^ 
in Tucker of the royalties of hunting hawking fifli- 
and fowling within the manor of Trematon in 
faid county of Cornwall as alfo in confideration of 
rent and proportion of profits by the faid indenture 
he 23** of December i8o8 referved and made payable 

of the covenants provifoes conditions and agree- 
its therein after mentioned and contained on the part 

behalf of your orator the faid Benjamin Tucker 

executors adminiftrators and afllgns to be obferved 

performed as alfo for divers other good caufes and 

fiderations his faid Royal Highnefs thereunto mov- 
did demife grant and to farm let unto your ora- . 

the faid Benjamin Tucker bis executors adminiftra- 
and afligns all t^ofe the royalties of the honor 
manor of Trematon with the town and borough 
4Jhe otherwife Saltajh parcel of the ancient pof- 
DHs of the faid Dutchy of Cornwall and amongfl: 
\r things all lands tenements or hereditaments 
chifes cufloms wades wa(le grounds rivers ftreams 

ers water-courfes wears dams (tanks mill-pools hunt- 

^ 3 *ng 
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i-8ri. ing hawking fifliing fowling aqd other rights privilgees 
^ ■■/ — **^ emoluments iffues and profits whatfoever with their 

TheATTom- r i • 

irtT GcNCRAL and every of their appurtenances of what nature or qua* 
^HF Wa*le" Hty foever to the faid honor and manor of Trematcn 

sir L stIat^- ^^ ^^ ^^^ '^^^ ^^^^ or borough of -^A^ otherwifc Saltajb 
9Tif,tiid0tbtK, or to atiy or either of them belonging or in any wife ap- 
pertaining and alfo full power and authority to take 
levy recover fue for ufe and retain for the benefit of 
his faid Royal Highnefs his heirs and fucceflbrs all and 
every of the matters and things therein mentioned or any 
of them to have and to hold the fame unto your orator 
^the faid Benjamin Tucker his executors adminiftrators 
and alligns from the day of the date of the faid inden- 
ture for the term of 99 years if your orator the faid 
Benjamin Tucker and his two fons JediSab Stephens 
Tucker and John Jervis Tucker or any or either of them 
fliould fo long live rendering and paying therefore 
yearly and every year to his faid Royal Highnefs 
the Prince the rents thereby referved and performbg 
the covenants^ conditions and agreements therein con- 
tained and on the part of your faid orator to be per« 
formed as afbrefaid do by the faid indenture of demife 
ready to be produced to this honourable Coun will more 
fully appear And the» laid Attorney General for hit 
Royal Highnefs at and by the relation aforefaid further 
informeth and your orator further fheweth unto your 
Honors that the -^zxtx oi Tamer in the faid counties 
of Cornwall and Devon and the foil and (hores thereof 
as far as the Tea flows and retiows and within the an- 
cient high water mark at ordinary tides is parcel of the 
honor and manor of Tremaion and that the true and 
. ancient bounds limits and extent of the faid water of 
Tamer &c. the ground ^nd foil thereof granted or in- 
tended to be granted by the faid indenture of deniifc 
to your orator as aforefaid beginning at a certain place 
galled Tamer did and do extend by* the wdent banb 
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'and (bores of the faid water as far as Penleigb under ^aker ,8i i. 
and from thence to Sbilen/ioore and from thence to the ^^ ■ >>- ^ 
pool of Suiion and from the fame pool as far as Beti- net gkne&ajc 
Jion in Plymouth Audi the faid Attorney General at and '^of'wALi?' 
by the relation aforefaid further informeth and your sirj^^TAo- 
orator further Iheweth unto your Honors that divers BTv.vuiOtiifif. 
encroachments have of late years been made in the faid 
water of Tamer and the groundor foil and (hores thereof 
and that Frederick Banfey brewer, Martin Thomas wind« 
merchant, John Came Efquire^ Richard Blackmore coal- 
merchant, and Thomas Hujband ironmonger, John Bit^ 
ling and Robert Billing builders, and Richard Oliver 
Blackwell ironmonger j all of Stoke Damerel in faid county 
of Devon defendants after named are now and for 
feveral years laft pad have been refpedively in the pof- 
feffion and receipt of the rents and profits at divers 
houfes wharfs quays cellars and buildings which have 
been erefted and built by them refpedively or by the # 

perfons under whom they refpedively claitn upon the^ 
ground or foil of banks and fhores of the faid water qf 
Tamer within the high water mark at ordinary tides And v 
the &id Attorney General for bis Royal Highnefs the 
Prince further informeth and your orator further fliew- 
eth unto your Honors that the faid water of Tamer witfa 
the ground and foil thereof and all the ancient banks 
and Ihores of the faid water within the ancient high 
water mark at ordinary tides which did and do include 
the limits and boundaries thereof herein before fet forth 
together with all the houfes wharfs quays cdlars and 
buildings on every part thereof now are and ever fince 
the d3d day of December 1808 have by virtue of the 
Oaid leafe or grant thereof then dated and made to 
your orator as aforefaid been vefte^ in him and that 
your orator by virtue of the faid demife fo to him made 
as aforefaid hath entered upon the faid water of Tam^r 
mid the ground and foil thereof and upon the fs^d 
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houfes wharfs quays cellars and buildings or fome of 
TheATToi^ them erefted upon fuch ground and foil within the high 
my G«NERAL water mark at ordinary tides And the faid Attomei 

to the RiNCi r* k" r 

of Walks General further informeth and your orator further 
«it j!?t. au- fljcweth unto your Honors that your orator being fo in- 
•TK^tbtfi. titled as aforefaid and the faid Frederick Danfey^ Martin 

Thomas J John Carne^ Richard Blackmore, and ThomasHu/- 
hand^ John BillingyZnd Robert Billings and Richard OH* 
ver Blackwellf or thofe under whom they refpedtively 
claim having by intrufion and without any valuable con- 
fideration gained a wrongful poiTeirion of and in the 
feveral houfes wharfs quays cellars and buildings eredled 
and (landing in or upon the faid water of Tamer or the 
ancient bounds thereof and within the ancient high water 
mark or having received the rents and profits thereof 
your orator hath applied or caufed application to be 
made to them refpedively and requefted them refped* 
ively to come to an account with your orator for the 
rents iflues and profits of the faid houfes wharfs quays 
cellars and other buildings from the faid 23d day of De'^ 
cember i boS and to pay your orator what fhould ap — - 
pear to be due upon the taking fuch account and t^^ 
deliver up to your orator the poffeffion of the faid pr^— 
tnifes as in juftice and equity they ought to have don^ 
But now fo it is may it pleafe your Honors that th^ 
faid Frederick Danfey. and Martin Thomas^ John Carnr^ 
Richard Blackmore^ Thomas Hujband^ John Billings and R 
Bert Billing J and Richard Oliver BlackweU^ combining an 
confederating together and with divers other perfon^ 
at prefent unknown to the faid Attorney General anci 
* your orator (whofe names when difcovered they prajT 
may be inferted herein, with apt words to charge their* 
as defendants) and contriving how todefraud hisfaidRoya^ 
Highnefs the Prince and to injure and opprefs your oiatoS' 
have refpeftively refufed to comply with the applicatioa^ 
made to them as aforefaid and to countenance fuch 
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tefufal they pretend that they are not in the pofleflion 
of any houfes wharfs quays cellars and buildings fituate ^^ xtto»- 
upon the foil or ground of the water of Tamer and "^bt gcnikac 
within the ancient high water mark at ordinary tides of Walm 
Whereas the faid Attorney General and your orator charge ^ l^A9^ 
that the faid defendants are refpeftively in the pofleffion ■**« 
of feveral houfes wharfs quays cellars and buildings 
fituate upon the foil or ground of the water of Tamer f 
and within the ancient high water mark at ordinary tides 
and particularly the fai^;! Attorney General and your 
orator ch^irge that the faid defendants Frederick Dan* 
fej^ Marttn Thomas ^ John Came, Richard Blackmore^ 
and Thomas Hujband are refpedively in the pbiTeifion of 
divers houfes wharfs quays cellars and other build- 
ings fituate at a certain place called Morice Town near 
the town of Plymouth Dock in the faid county of Devon 
And that the faid defendants John Billing and Robert 
hilling are refpeftivtly in the poffeflion of divers houfes 
^^'harts quays cellars and other buildings fituate at 
button Cove near the town of Plymouth Dock aforefaid 
^d that he fiid defendant Richard Oliver Blackwell is in 
pofleffion of divers houfes wharfs quays cellars and other 
i^iiildings fituate at Stoneboufe Pool near the town of Ply* 
"^outh Dock aforefaid And the faid Attorney General and 
four orator charge that all the faid houfes wharfs quays 
^^llars and buildings have been ereded and built within 
^hefe few years lad pafl and (land upon the foil or ground 
of the water of Tamer within the ancient high water mark 
it ordinary tides and that the fea or fait water anciently 
or ufually did ebb and flow to and over all the faij 
boufes wharfs quays cellars and other buildings and • 
he fcites thereof and the full fea mark or high water 
nark at ordinary tides did anciently and ufually extend 
o the feveral places aforefaid and the fcites of the faid 
everal houfes wharfs quays cellars and buildings at 
uU fea were anciently covered with water and are with- 
a the ancient high water mark of ths faid water of 

Tamer 
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Tamer But then at other times the faid defendant 

The atto». pretend that they are refpedively poflfefTed of ot well 

STtbfp^'Mci entitled to the faid feveral houfes wharfs quays cellars 

^ ^inft** - ^^ buildings hereinbefore mentioned under and by 

jSr j.st.aw- Virtue of certain indentures of demife to them thereof 

refpcftively granted for 'certain long terms of years by 
Sir John St. Jubyn of Clowance ill the faid county of 
Cornwall ^ Bart, (znoiher defendant hereinafter named) 
. . Whom the faid feveral other defendants pretend to have 
a right to grant them fuch leafes Whereas the faid At- 
torney General and your orator charge the contrary of 
fuch pretence to be true and that the faid defendants or 
any or either of them are not or is not entitled to the 
V faid ground or foil upon which the faid houfes wharfs 

quays cellars and buildings or any or either of them are 
' or is ereded and (land under any demife from the faid 
defendants Sir John St. Aiibyn and that the (aid de* 
defendant Sir John St. Aubyn has no right to grant 
them or any or either of them any leafe thereof But 
then the faid defendant Sir John St. Aubyn pretends 
that he is ](x)rd of the manor of Stoke Damerel in the 
, faid county of Devon and that the ground or foil upon 
^hich the faid houfes wharfs quays cellars and buildings 
are ereded and (land are parcel of his faid manor and 
belonging to him as the Lord thereof and that be 
therefore has a right to grant the faid leafes to the faid 
other defendants Whereas the laid Attorney General 
and your orator charge that the faid ground and foil 
upon which the faid houfes wharfs quays cellars and 
buildings are ereded and fland is not parcel of the faid 
manor of Stoke Damerel and do not belong to the laid 
defendant Sir John St. Aubyn but that the faid ground 
and foil is parcel of the faid honor and manor of frf* 
177^/^;? and within the ancient high water mark and that 
the water of Tamer at the ufual high tides will or would 
extend to and flow over and beyond the laid booles 
V^harfs 'quays cellars and buildings if the (anqip tides wefe 

not 
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not hindered and the flux of the water Icept back or »8"* 
obftrufbed by the faid houfes wharfs quays cellars and The ArrdR. 
buildings rcfpeftively And therefore the faid Attorney ^'"[^f p""ct 
General and your orator charge that the faid defendant ^^^f^* 
Sir John St. Aubyn had no right to grant any fuch leafes si? j.&t.a*. 
aforefaid and in cafe he has granted fuch leafes ^^^* ^^ 
which they do not admit that fuch leafes are void and of 
no effed againft his faid Royal Highness the Prince or 
your orator as his leflfee but the faid defendants notwirh- 
ftanding they well know the feveral matters aforefaid td 
be true and that the faid ground and foil and the faid* 
houfes wharfs quays cellars and buildings ere£ted and 
ftanding thereon do of right belong to his Royal High- 
nefs the Prince and to your orator his leflfee as aforefaid 
Tet they refufe to comply with the applications made to 
them as aforefaid and the faid defendants refpedively 
have in their cuftody or power divers furveys books of 
furvey maps deeds papers and writings which if pro- 
duced would (hew the ancient limits and extent of the 
faid manor of Trematon and of the faid water of Tamer 
but they refpeftively refufe to produce the fame all 
which actings pretences and refufals are contraty to 
equity and good confcience and tend to the difinherilbn 
of his Royal Highnefs the Prince and to the manifeft 
wrong and injury of your orator In tender confident* 
tion whereof and for as much as the faid Attorney Ge« 
neral on behalf of his faid Rqyal Highnefs and your ora* 
tor are remedilefs in the premifes at the common Law 
and cannot obtain relief therein without the affift- 
ance of this Honourable Court which is the proper Court 
for the debate and determination of any doubts and 
queftions touching the rights and revenues of his 
Majefty and his faid Royal Highnefs To the end there- 
fort that^the faid defendants Frederick Danfey^ Martin Tba* 
fnas^ John Came^ Richard BlackrMre^ Thomas Husband^ 
John BilHfigSj Robert Billings and Richard Oliver Black* 
v^ell, and their confederates when difcowr^ and alio 

the 
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iSit. the faid defendant Sir John Si. Aubyn mzj upon th6t 
^The attor ' ^^^^^^ ^^^ refpeftive corporal oaths ,full true perfcft 
Ktr General and diftinft anfwer make to the feveral matters afore- * 
'*!rfw!!^M * feid to the beft and utmpft. of their feveral and refpec- 
sirJ^^Au- ^^^^ knowledge remembrance information and belief 
»vy,aiMiOth«f. and that as fully and particularly as if the fame were 

here repeated and they feverally diftindly interrogated 
thereto and more efpecially that they the faid defend- 
ants may anfwer and fet forth in manner aforelaid 
whether the honor and manor of Trematon with the 
town and borough of Sahajl^ is not parcel of the an- 
cient poflfeiEons of the Dutchy of Carnwall And whether 
the water of Tamer and the ground or foil thereof and 
the banks and (bores thereof within > the high water 
mark at ordinary tides are not parcel of the faid honor 
and manor of Trematon or how otherwife And whether 
the bounds and limits hereinbefore fet forth are not 
the true and ancient bounds and limits and extent 
of the faid water of Tamer and of the ground and foil 
thereof or what are and were the true and ancient 
bounds and limits and extent thereof And whether 
divers encroachments have not of late and when been 
made upon the faid water of Tamer and the groynd and 
foil and fliores^ thereof or how otherwife And whether 
the faid feveral defendants or fome or one and which of 
them are not or is not in the poflefEon and receipt of 
the rents and profits of the feveral houfes wharfs quays 
and cellars and buildings hereinbefore mentioned or 
fome and which of them and for how long they have 
refpedively been in the poffcflion and receipt of the rents 
and profits thereof And whether your orator hath not by 
.virtue of the faid indenture of demife of the faid 23d day 
of December 1808 entered upon the faid water of Tamer 
•and the ground and foil thereof and upon the laid feveral 
houfes wharfs quays cellars and buildings or*fome and 
which of them or how otherwife And whether your orator 
bath not applied to the laid defendants or fome or oae 

and 
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and which of them for the purpofes aforefaid or for 
fome other and what purpofc And whether they have ^ke atto»- 
not refpeftively refufed to comply with the applications met OEMtaA* 
made to them as aforefaid and why they reipettively of Walm 
have fo refufed and whether the faid defendants Fre^ s^j^^Ag* 
derick Danfey^ Martin Thomas^ John Carne^ and Richard w".*^*^*^ 
Blackmore^ and Thomas Hujband or one and which of 
them are not or is not in the pofledion of fome and how 
many houfes wharfs quays cellars and buildings at 
Morice town aforefaid or in the receipt of the rents and 
profits thereof and whether the faid defendants yohfi 
Billing and Robert Billing or one and which of them is 
not in the poHeffion of fome and how many houfes 
wharfs quays cellars and buildings at Mutton Cove afore^ 
faid or in the receipt of the rents and profits thereof 
and whether the faid defendants Richard Oliver Black* 
wellis not in the poflei&on of fome and how many 
houfes wharfs quays cellars and buildings at Stonehoufe 
Peol aforefaid or in the receipt of the rents and profits 
thereof And that the faid defendants may refpefUvely 
fet forth the defcriptions fituations dimenfions and abut- 
ments of their feveral houfes wharfs quays cellars and 
buildings and when and by whom the fame refpe&ively 
were erefted and how long they have refpe£tively been 
in the receipt of the rents and profits thereof And 
whether the faid houfes wharfs quays cellars and 
buildings or fome and which of them do not (land upon 
the foil or ground of the water of Tamer and within the 
ancient high water mark of the fea at ordinary tides or 
how otherwife And that they may refpedtively fetforth 
how many feet above the foundation of the faid feveral 
houfes wharfs quays cellars and buildings the water flows 
at high water mark in ordinary tides and in cafe the 
faid defendants or any or either of them fhall pretend to 
be entitled to the faid houfes wharfs quays cellars and 
buildings or any of them under any demife from the 
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i8it. fiud defendant Sir Jibn St. Aubyn or any other perfen 
Siic At o%^ Then that they may refpeftively fet forth under what 
KtT GiNsaAfc demife and by whom and when granted they hold the 
*'«rwII.M* iiune And that the laid Adehdani Sir John St. Aubyn 



m hStiAw^ ''^y ^^ forth how and by what means and in what 
right he claims to be intitled to the ground or foil upon 
^hich the faid houfes wharfs quays cellars and other 
buildings have been erefted And whether the water of 
Tamer at the ufual high tides will not or would not 
extend to and flow over and beyond the faid houfies 
iifharfs quays cellars and buildings or fome and which of 
them if the fame tides were not hindered and the flux of 
the water kept back or obftruded by the faid houles 
wharfs quays cellars and buildings or fon^e and which 
of them or how otherwife And that the faid feveral 
defendants may fet forth a true lift or fchedule of all 
furveys books of furvey deeds maps papers and writ* 
ings in then: cuftody or power refpedively which be* 
long or in any manner relate to the laid manor of 
Trematan and the water of Tamer or either of them or 
in any manner mention or concern the fame or either 
of them or the limits bounds or extent thereof or oF 
the laid ancient banks apd Ihores of the lame or the 
tight or title of any perfon or perfons to the laid, houles 
wharfs quays cellars and buildings and every of them 
and the rents and profits thereof and may produce all 
fuch furveys books of furvey deeds maps papers and 
writings and leave the fame in the hands of their clerk 
in Court for the ufual purpofes And that the faid defen- 
dants may fet forth a full true and pardcular account of 
the rents iflues and profits of the faid feveral houfes 
wharfs quays cellars and buildings received by or 
come to the hands of them refpedively or by any per- 
fons or perfon by the^ order or for their ufe refpec- 
tively fince the 23'' day of December 1803 -^^ ^^ 
they may feverally fctforth a full true and particular 

account 
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account of the yearly value of the faid houfes wharfi ^B^iu 
quays cellars and buildings refpe£kively fince the time y^^ attor. * 
srfbrefaid And that an account may be taken by and under ^*J,e^yji'*^J- 
the direftion and decree of this Honorable Court of rf Wales 
the rents iflfues and profits of the laid hpufes wharfs- sirJ.sr.An.^ 
cellars and buildings received by or come to the J*"*'**^*^ 
hands of the faid defendants refpedively or by any 
perfon or [^rfons by their or either of their order 
or for their or either of their ufe And that an account 
may likewife be taken of the yearly value of the faid 
houfes wharfs cellars and buildings refpe£tively And 
that the faid defendants may refpedively be decreed to 
pay to your orator what upon the taking the faid accounts 
relating to the faid rents and profits fhall be found due 
after all juft allowances And that if neceflary it may be 
referred to the Deputy Remembrancer of this Honor- 
able Court to fet and 6x a rent upon fuch of the 
fiaid houfes wharfs quays cellars and buildings (if any) 
as have been occupied by the faid defendants or any of 
them fmce the time aforefaid and for which no rents have 
been received And that they the (aid defendants who 
have fo occupied fuch houfes wharfs quays cellars and 
'>uildings may refpedively pay the amount of fuch rent to 
Jour orator when the faid Deputy Remembrancer (hall 
^A ve fet and fixed the fame And that the ancient bounds 
^d limits of the faid water of Tamer and the banks 
^ti<3 (hores thereof and the utmpft extent thereof to 
^^^ high water mark and of the flowing of the fea there 
'^^f<)re the faid houfes wharfs quays and buildings were 
^^^fted may be afcertained And all the houfes whar& 
qv^^yg cellars and buildings upon or within the (ame 
P^^dcularized and fpecified fo as to prevent any future 
concealment thereof from his Royal Highnefs and his 
^vicceffors And that the right to the inheritance of 
tt^« faid houfes wharfs quays cellars and buildings may' 
^ decreed and eftablilhed ia and to his faid Royad 

Highnefs 
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iSxi. Highnefs And that your orator Benjamin Tucker may 
SiieATTomT^ ^ '^^ ^^^ poffeffion thereof as fuch leffee as aforefaid 



GiNiKAi. To the end that mukiplicity of fuits may be avoided 

of walis ' suid the claims of th^ faid defendants to the faid houfet 

^vh^Afi* wharfs quays cellars and buildings be difcovered exa* 

sTif.airiOAcn mined and determined And that fuch relief may be given 

in the premifes as is agreeable to equity and good con- 
fcience. May it pleafe your Honors &c. (6) 

WILLIAM GARROW. 

To this' information the defendant put in a general 
demurrer. 

" (3) In 19^(/I*t Simholeograpby, part ii. p. 291. are two preccdenU 
of englifh informations in ^he £x<!hequer Chamber ; the one by Sir 
F. B. {Francis Bacon) Attorney General^ againft two defendants for 
intruding into hndt at Elthamva Kent fZnd againft a third for intrudio^ 
into' lands at Lambeth in Surrey ^ and praying that they aright fliew b^ 
what right or title they held the fame : The other filed by Sir H. yt-^ 
{Henry Hohart) Attorney General^ againft many defendants for diftnrt^ ' 
ing, waftingy and fpoiling the King's game in Houghton Parif pa'^' 
eel of the honor of ^mpthill in Bedford/hire, and for cutting dow^"^ 
the trees 5cc- amd felling the hay provided for the deer ; it charge" ^ 
that the fpoil was done fecretly and could not be difcovered exce(^^ 
by the oath of the defendants, and prayed that they might be coir^ 
pelled to appear perfonally before the Court, and fet down on the^^ 
oath what eftate they claimed in the park, and by what title they i 
truded into the fame ; and what conies they had killed within the h 
four months ; and by what warrant, and by whofe means, perfuafioc:^ 
and procurement, and what trees &c. they had felled within the f: 
time s and by what warrant, title, or colour of title, and what ha 
provided for the deer there, they had fold or carried away ; and it 
prayed an injun£lion to quiet the poffeffion. 
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IN 

THE COURT OF EXCHEQUER^ 



EASTER TERM, 
51 George IIL 

Mr. Baron Thomson nvas prevented by illnefs from attending 

during this term. 



December 13th 
and 14th, 1810, 

Heaton and Others v. Cooke and Others. ^^ Iffi.*^' 

L His was ^ bill filed by the leffees of the Archbijhop An iflToc dirca^ 
of Tork^ for an account of tithe in the parifh of dus^o/tlreiwr 
^^^cajler^ in the County of Ysirk ; and the defendants f„^i7n*i uihe 
-^ tap in their anfwer various diftrift modufes, payable in *^»y- Mo^^^fei 
^^ of the tithe of hay; viz. \. \s. per acre for all jp^-scrcfor 
^^2idow land in the townOiip of Hexthrope with Balby, tobc^nk*!"" 
pting Crimpfal meadow ; 2. is. 6d. per acre for all 
meadow lands in the townfhip of Doncajier^ except- 
^S Crimpfal meadow; 3. is. per acre for Crimpfal 
^^^dow ; 4. I J. 6(f. per acre for all the meadow lands in 
^^ townfhip oi Wheat ley ; and 5. u. 6d. per acre for that 
^^^ of Carr-lands^ within the diftrift of Carr-houfe in 
^^ townfhip of Warmfworth. 

I^each^ Owen^ fen. and Simpkinfonj for the plaintiffs, 
^^tnitted that the Court, fince the cafes of Pole v. Gar- 

* U diner, 
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iBii. flBfu^r (a\ Twells v. Welby (b\ and 0* Connor v. Cooke (r), 
^ —>■" -^ notwithftanding the cafe of Bate v. Hodges (d), mull 
m^ftinft direft an iflue as to the tfl: modus of tx. an acre; but 
^®*** infifted that all the other modufes muft be fet afide in 
limine for ranknefs. And as to the 5th modus, that 
affecting the Carr4ands^ even if unobjedionable on 
account of ranknefs, ftill it could be no valid modus, it 
being admitted, that thefe were wade lands prior to their 
enclofure in the 5th of Geo. 3. they could not therefore^ 
- perfsj have been the fubje£k of a diftind agreement far 
tithes ; fo that the origin of that modus was clearly with-* 
in the prefent reign. A parochial modus may. indeed be 
intended to apply, not only to tithes already exilling in 
a parifh, but to all that may be introduced ; but this is 
only a farm modus ; and (befides, that, as fuch, the 
boundaries of it ought to have been fet out in the an- 
fwer, Clark v. Jennings (e) ) the cafe of Moncq/ier v* 
Watfon (/), whicli was afterwards recognized in Bijhop v. 
Chichejler (^), has decided that a mere farm modus does 
not extend to newly enclofed wades and commons. 

Then as to ranknefs : in the cafe of O'Connor v. Cook^9 
in which cafe the dodrine of ranknefs was very fully dii^ 
cuffed. The Lord Chancellor, though he felt him- 
felf not at liberty, after what had pafTed in former cafes^ 
' to fay, that a modus of 20I. in lieu of all tithes upon ^ 
farm of near 400 acres, fhould not be fent to a jury % 
yet he faid : " with regard to the cafes, I never could 
•* perfuade myfelf that 1 j. per acre upon the principle 

" of ranknefs was not in all probability a monftrous pay- 
** ment, and that the payments fent to be tried at la^ 
" were not monftrous/* In no inftance has any Couit 
. hitherto fent modufes, of fo large an amount as the pre- 
fent, to a jury ; and on the contrary, in this Court, in the 

(flX 2 Gvf. 601. 1 Bro. P. C. 214. (3) 3 Gw. 119J. 

(f ) 6 Vef. 665. See alfo Plutnbe v. Pickering, 4 Wood. 5 J. 
{d) 2 Gw. 645. Bunb. 125. (e) 4 Gw. 1424. 2 Anftr. 4P^' 
(/) 3GW-90S- 3 Burr. X 375. {j) 4GW. 1316. 

ok 
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e of Gale v. Carpenter (/&),• an account was decreed 
oppofition to a conftant payment of the fame amount, '"'heatom 
en claimed for the tithes of arable land, a more vala- *!8'*»"^ 

COOKJU 

e tithe than that of hay. 

The Solicitor-General J Dauncey and Hall for the de- 
dants. In anfwer to the ift objedion, as to 5th 
dus, the bill itfelf calls Carr^houfe, a hamlet or town- 
p, in the anfwer it is called a diftrift ; either defcrip- ^ 
a is fufficient to identify the lands, Scarr v. Trinity 
Uege (/) ; and three witneffes fwear to thefe being all 
tinft diftrifts. It is not pretendSB to fet up a diftinft . 
•dus for thefe lands, it is only contended that by their 
rlofure they were incorporated with, and acquired the 
lefit of, diftrift modufes. The cafe of Bijhop v. CA/- 
/ler eflablifhes, that the moment a wafte is made ^ 
^able of furnifhing the articles, the cuftom, which is 
al, attaches ; the bargain is, that the land, as foon 
it fumiihes articles of value^ fhall pay the regulated 
n. 

The fubftantial part of the cafe is, whether the mo- 
ses are fuch as to induce the Court to difmifs them at 
re. As to the doftrine of ranknefs, it has no law 
ached to it ; however large the modus may be, that 
no legal objeftion to the contraft, provided it was 
de by parties capable of entering into fuch an agree- 
nt. Even fuppofing they chofe to give twenty times 
^ value, flill would it be good, if we could produce 
^ deed. 

^M AC DONALD, Chief Bar on. Suppofe a modus could 
made now, it would not be calculated upon the pre- 
u rent ; that would be the minimum^ and no clergyman 
>uld accept that, as a permanency.) 
Ranknefs is only a prefumption, and that rebutted by 
other prefumption,arifingfromthe length of enjoyment, 

3 Gw.945. 3 Wood. 173. (1) 4GW. i44j[. Anftr.760. 
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1811. conformity and unity of pradice, and ufage ; which m any 
^Hi ^M ^ other cafe would be fufficient to prefume an original 
aininft grant; and there can be no reafon why it (hould be 
different in this. Ranknefs is merely a fpecies of evi- 
dence to negative the probability of a modus, and, as 
fuch, ought to be fubmitted to a jury. It may be true 
that there is no cafe, in which the Court has fent a 
modus of eighteen-pence per acre to a jury : but fach 
a modus may have been given originally, upon the fame 
principle as a modus of a fhilling. As to the cafe of 
Gale v. Carpenter J there is a mere dry (latement of thft 
&& in Wood^ without any obfervations, or any mentbn 
of what took place in this Court, upon the hearing of 
the caufe. Looking then at the uniformity of thefe 
payments extending over large diftrids, is it probable 
that they (hould be each of them feparate temporary 
agreements ? The value of money is a very falladbus 
criterion^ by which to judge of fuch bargains as thefe* 
The value of land has varied much at different times^ 
and in different places ; and thefe bargains were moil 
probably, at the time, detrimental toahe land owners^ 
who made them, ^ for they were made profpe£lively, aimd 
policy and propriety might have didated fuch bargains 9 
beiides when you look at the relation between the pax*- 
ties, and when you look at the confideration, that woul<i 
prompt fuch bargains, it is impoffible to fay what fuit^^ 
might have been given. 

(Macdonald, Chief Baron. The ordinary under 
whole iandion thefe bargains were made, would not 
fuffer the clergyman to make fuch a bargain, as to ti^ 
down his fucceffors to receive no more than the then 
▼alue.) 

heacb in reply. As to the manner in which the 5tb 
modus is claimed, though the weight of the expreflio^ 
in our bill mud be allowed, yet the defendants will not 
be permitted to falfify their own.anfw^r by our bill ; ^' 
that was determined in Scarr v. Trinity College^' and in 

BiJI>^ 
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Bijhop V, Chichejierj was, that a parochial modus, or a iSn. 
modus claimed for a known divifion or diftriO: in the ^- "*" -^ 
parifli, would extend to the newly enclofed lands ; but iRaina 
here the modus is claimed for that part of the Carr-lands^ °^^*! 
"within the diftrift of Carr-houfe^ in the townfliip of 
VfarmfuDorib. 

As to the fecond point, it has never been contended 
that ranknefs was a mere matter of law, it is agreed on 
ail fides that it is only evidence ; but Courts of Equity 
are, by their conftitution, as much judges^ of faft as of 
law ; and the cafe of modus, which muft partly depend 
upon the comparative value of money, is mof e peculiarly 
fitted for the confideration of this Court, than for a 
ury. Can a jury enter into the queftion of the motives 
"or inftituting a modus better than the Court ? or into 
he hiftory of pad times, fo well as your Lordfliips, who 
re intimately acquainted with it ? A jury is a tribunal 
ardcularly ill calculated to judge of thofe confident* 
ions, which may be fuppofed to influence the com- 
i^ncement of a modus. There are but three caies in 
^htich modufes of u. per acre have been fent to a jury ; 
^ci in the laft of thofe [O* Connor v. Cooke) Lord Eldok 
i^irely fent it to a trial, becaufe he felt himfelf bound 
T the former cafes. Unlefs the Court makes a ftand 
t ^he point to which they have now arrived, there is no 
'I ^31, however large, which muft not be fent to a jury. 

KiKiLnMAy Baron^ mentioned a late cafe (k\ where this 
-^^\irt direfted an iffue, to try whether ^d. for each lamb 
'^^ a good modus ; but Mr. Baron Suttok, who tried 
h^ caufe, direfted the jury to prefume it bad, from the 
"^^Icnefs of the fum ; and the Court refufed a new trial 
^Pon motion, upon the ground of mifdiredion in the 
liiclge, in pinning down the jury to find againft the 
o^odus. 

^The Court this day delivered their judgment, rhmfiaj. 

{h) hSmt V. Crfienhill 

U 3 Wood, 
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1811. Wood, Baron. In this cafe I have to regret, that I 

*— ■ — --^-^^ differ in opinion from my learned Brothers ; but there 

agiiuQ 2ire certain decifions of this Court upon the fubjefk of 
tithes, which I cannot agree to ; and which I feel it my 
duty to oppofe, till they fhall have received the fandion 
of the higheft Court of Judicature in the Kingdom. The 
decifions I allude to, are upon the ranknefs, as it is 
called, of modufes; the non-prefumption of real compoii* 
tions from evidence of uninterrupted ufage only ; and 
the non-prefuniption of grants againft lay impropriators 
'from the long enjoyment of non-payment i and I oppofe 
them, becaufe, ill my judgment, they are not founded 
on the true and genuine principles of law ; and becaufe 
they are highly injurious to the public at large. At 
prefent, I fhall only give my opinion on one of thoTe 
queftions, that is the queftion of ranknefs, which » the 
principal queflion in this caufe* 

This is a bill for the tithe of hay in the parifh of Don' 
cajler ; and the defendants by their anfwer fay, that 
there are, and immemorially have been, certain ancient 
townfhips, hamlets, and diftrids, within the pari(h, com- 
monly called or known by the feveral names ofDoncq/hTf 
Hexthrope with Balby, Wheatley^ and Carr-boufe whhin 
the townihip of Warmfworih^ which have been, apd arc, 
diftinguiflied by certain well-known boundaries and 
limits } and that there immemorially has been, and is, \ 
certain ancient open low meadow, called Crimpfil^ 
iituate partly within the townfliip and hamlet of tkn* 
iqfier^ and partly within the townfhip and hamlet of 
Hexthrope with Balby, and extending into both the &id 
townihips, and hamlets } and which faid ancient open lo« 
meadow has been, and is, diftinguiihed by eertaia wdl* 
known boundaries and limits ; and that there immeaio« 
rially have been, and are, certain ancient pieces and tra^ 
of land, called Carr-lands^ fituate in the towni|)ips and 
hamlets of Doncajier^ Hexthrope with Balby^ and die 
xliftriQ; of Carr^boufe in the townfhip of Warmfwortb^ 

which 
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a 

which have been, and are, diftinguifhed by certain well- i8iz. 
known boundaries and limits ; and which faid feveral ^-„ -' -^ 

' ^ rlEATON 

pieces and trads of Carr4and al^'ays laid open, until the agrAma 
pafling of an ad of parliament in the fifth year of the 
rdgn of the prefent king, under which they were en- 
dofed } and fince the enclofure, as well as before, the 
occupiers have refpedively paid the feveral townfhip and 
diflrid modufes following : for their meadow lailds, in 
the townfhip of Hextbrope is. per acre ; in the townfhip 
of Dmcajier is. 6d. ; for Crimpfal meadow 2j.; in the 
townfhip of Wheat ley is. 6d. ; and for the Carr-lands 
IS. 6d. It is admitted on the part of the plainti£F, that 
the defendants have proved fuch a continuance of the 
payment of thofe fums, which are alledged to be mo- 
duies> as will entitle them to an iflfue, unlefs there are 
other grounds to impeach them ; but the plaintiff's 
Counfel infifl, that all thefe modufes are rank, except 
the !/• modus, as to which they admit the defendants 
may have .an ifTue ; and that the Court, as to all the 
refl, ought to decree againft them, as rank, without 
fending them to a jury, upon the intrinfic evidence, 
that the fums themfelves afford. The plaintiff's Coun- 
fel alfo make another point, whether thefe ancient mo- 
dufes, if good, could be extended to the newly endofed 
lands. 

As to the latter point, in the cafe of Bijhop v. CbU 
cbeJUr (/), the Lord Chancellor decided, that a 
parochial modus might extend to lands endofed within 
the time of memory ; and therefore I think a townfhip, 
hamlet, or diflrid modus will do the fame ; difhid being 
a fuffident defcription, as was dedded m ^carr v. Trinity 
College (;»)• 

This reduces the cafe, then, to the fingle quefUon of 
rantaieft, as to the modufes of 2x. and is. 6d. fmr 
acre \ anct here we come to that yW va^m Isf incognitvWf 

(I) Gw. 13 z6, («) 4 Gw. I44f. 3 Anftr. 760. 
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i8ji. Wood, Baron. In this cafe 1 have lo ; 

*— — ' diSbr ill opiiiinn from my learned Brot^ ' 

li;','.1i' are certain dccifions of this Court ur- 
Loiitt. tithes, which I cannot agree to J an- 
duty to oppofo, till they fiiall havf 
of the hightft Court of Judicatur ''. 
dccifions 1 alludt; to, are upr -, 
called, of modufes; thenon-r 
lions from evidence of ud" 
ihe non-prefuniplion of f . 
■from the long enjoyme'" 
them, becauftft in m^ i 

on the true and gen : ■■' 
they are highly i. ' ■( ' 
prefentj I (hall : >' 
cjuellions, tha' 
principal qur 

■ '■ This Br ..rial, wl 

""^ ^ cafter: ? • "^» ^^' ^"""^ °^ 

there f ^^ear any reafon, why i 

town'' -^^ ^ ^'^''^ modus in point ol 

mo* -■■ :»is cafe, after the certificate 

p v'.-.Tt of C/jancery, does not s\ 

■' s inference fairly arifes from it, ti 
■■ . "v did not feel itfelf warranted i 
,.. , iTV internal evidence in the amount < 
;.,, . . --i^. therefore, to have that point deci 
; t: .-.- - Court of Law. 

A:iJ this Court, alfo, when a modus 
.■viant of law, always referred it to a jury, 
J-* i.srJ Chief BarenW AKDi when in th 
iSo Court, arbitrarily, and I think illegall; 
iliiutionally, began themfelves to decide 
Lipon the ground of ranknefs; and upon t 
^iplc they might extend it to rights of coi 

(«) 3 Gw. i!6fi. I Dl Rep. ijjj 
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i8ix. which Lord Coke deplores. Ranknefs^ I think, is at 
^ -^'" -^ laft fettled to be a queftion of faft ; and if this Court 

nnainfi had always fo confidered it, and fent it to that tribunal, 
which is the proper, and, in my opinion, only confti- 
tutional tribunal for the trial of a prefcriptive modus ; the 
* difHculties, that we conftantly meet with in thefe cafes, 
would not have occurred. Whether it was a queftioo 
of law or fa£t, feems to have been a doubt, till the year 
1779, when the cafe of Pyke v. DowUng (ri) was fent 
from the Court of Chancery into the Court of Common 
Pleasy as it feems to me, for the fdle purpofe of afcer- 
taining that point : The queftion was, whether a modus 
of 2s. 6d. for every tenth lamb, in lieu of every tenth 
lamb in kind, was a good modus or not. The Judges 
of the Common Pleas certified ; •* We have heard 
^^ counfel on both fides, and have confidered this cafe; 
^^ and, as the cafe fuppofes the exiftence of the modos 
** in queftion from time immemorial, which we coo- 
^^ ceive to be a queftion of fa£t, we are of opinion, that 
*' there does not appear any reafon, why this fhould be 
" confidered as a void modus in point of law ;" what 
was done in this cafe, after the certificate was returned 
into the Court of Chancery ^ does not appear : but, I 
think, this inference fairly arifes from it, that the Court 
of Chancery did not feel itfelf warranted to hold it bad 
from any internal evidence in the amount of the modus 
itfelf; and, therefore, to have that point decided, they feat 
it into a Court of Law. 

And this Court, alfo, when a modus was good in 
point of law, always referred it to a jury, till the tione 
of Lord Chief Baron Wak'o i when in the year i687> 
the Court, arbitrarily, and I think illegally and unom* 
iUtutionally, began themfelves to decide on modufeSf 
upon the ground of ranknefs ; and upon the faipe pnn* 
ciple they might extend it to rights of common, or P 

{«) 3 Gw. ii66. z Bl Rep. 1257. 
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f Other cuftoms. Biit, in my opinion, when this 1811. 

lurt decides again ft the immemorial exiftence of a ^ h7 ton ^ 

>dus, upon their own ideas of ranknefs, they exceed againft 

jir authority ; or perhaps it would be more correfl: to 

, when they refufe to give to the fubjeft a trial by 

7 of his cuftom and prefcription, they deny to him 

It juftice, which the laws and conftitution of the 

jntry entitle him to. By magna charta no man is to 

deprived of his freehold, or free cuftoms, but by the 

/ful judgment of his peers or by the law of the land ; 

:h alfo was the law in Lord Coke's time, and there 

5 been no legal alteration, though there may have 

sn a perverfion, of it fince. It is very remarkable, 

it in all the cafes I have founds upon appeals from 

s Court to the Houfe of Lords, whenever this Court 

s refufed to grant an iflfue upon modufes, that Houfe 

s uniformly reverfed the decree of this Court, and 

anted the ifTue ; I will admit, that I have not in any 

lance found it explicitly determined by the Houfe of 

>rds, negatively, that the Court of Exchequer have 

t power in any cafe to decide againft a modus, with- 

t fending it to a jury ; but they have rather reverfed 

i^decree of the Court, upoft the ground of an indifcreet 

'• of authority. I am aware, that extravagant cafes may be 

t ; that it may be afked if a modus of 40s. per acre would 

good ? I can only anfwer, that if fuch a contrad was 

ually made before the time of memory, it is good in 

r ; and whether it was or was not then made, is a quef- 

tx of faft ; the trial of which belongs to a jury, and 

lot within my province, as a Judge, to determine. 

This notion of ranknefs, being a fuflScient ground to 

ible the Court to detcnnine upon a modus, was firft 

:en up by Lord Chief Baron Ward, as afferted by 

*yeant Hill in his argument in the cafe of Twells v. 

Iby (0) ; the fame was alfo faid by Serjeant Bellfield ia 

{9) 3 Gw«ii92. 
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Sanfom v. Shaw (j>\ Serjeant Bellfield fiid ; " he was fo 
** old as to remember almoft the very beginning of the 
againft " name of rank modus. Lord Chief Baron Warb 
^*****' " was the firft that introduced it. He was a great 
*• patron of the clergy, and carried thdr rights a great 
« way." That Lord CbirfBarm Ward was the firft 
Judge^ who took up this, as it appears to me, arbitrary 
idea of decidmg upon modules, without a trial at law, I 
believe is true \ as before his time, as far as I can dif- 
cover, modufes were uniformly referred to a jury, if 
good in law, and difputed in fa£t. 

The firft cafe, that I can find, was in his time ; which 
is a ftrong confirmation of the aflertions of Serjeants 
Hill and Bellfield : it was a cafe of Grafcomb v. Jejfri^ 
in the Exchequer 17th November 1687, ^^^^ ^1 how 
Hardwicke in Chapman v. Smith (^), where the Court 
£st afide a modus oi i2d. ^r acre for marih land in 
Kent as rank ; however in that cafe, the caufe was re- 
heard upon the defendant's motbn, and the modus was 
(ent to a trial at law. I believe there might he more in 
his time, although, I find only one more reported, aod 
that is the <fafe of Pole v. Gardiner (r) : and inihat the 
Houfe of I<ords reverfed the decree. My reafon for 
thinking there might be more is, that I find Mr. Jujlkt 
Pqwts^ who fat in the Court of Exchequer with Lmri 
CUrf Baron Ward, fays in the cafe of Startup v. Doi' 
deridge (x), in the Court of Kin^s Bencb^ he being then 
a Judge of that Court, ^^ that' while he iat in the 

(/) 2 Gw. 806. {q) 3 Gw. 857, 

(r) 2 Gw. 601. I Br. p. C. 214. There are two other deoiei 
(letting afidie modufet, and figned by Lord Chief Baron Ward i> 
Wood. Morton v. Higgtnhoiham. i Wood^u^.^ where the Hoofr^^ 
Lords, reveried the decree^ and the modus was eftabliflitd by a v<i^ 
di£k. hxx^Layfiild'^.Entkknap. i Wood 3^5. aGw. 560. ^xaA 
by the name o( Lajfieldy* Delap in Chapman v. SmiiL 2 Gw. ko» 
i Atk. 534. 

(/) 2 Gw. 592. 2 Ld. Ray. 1063. 
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^^ Exchtquevy if a modus were high, they always dif- \Z\t. 
** allowed it, your ancient modufes being very low, a - -~ ^ ^ 
^^ penny or twopence ;" the modus in that cafe was ix* afaiaft 
in the pound upon the rent; and there the Court held 
that to be bad in point of law for uncertainty: but 
PowYs faid, 2i. in the pound was too high. 

In the cafe of Sanfom v. Sbaw (/), Mr. Jujiice Bu rnbt 

iays ; ^^ My Brother Bellfield has given us the hiitory of 

the beginning of this do^ne of rank modus in Lord 

Chief Baton Ward's time ;" and then he adds ; 

^^ and I have had another cafe given me by a learned 

^^ Judge, which ihews the end of it. The cafe I mean 

** is the caSeoiGiffardw. Webb in 1735, ^ ^^^ Exebe* 

^^ quer. That was a bill for tithes in kind by the redor 

*^ of Stokej and the defendant fet up a modus of three 

^' pence for every lamb fallen. It was infifted^ that 

*' this would be equal to thirty pence upon every hunb» 

^< and ^Vas therefore bad. Yet it was decreed in £3tYour 

^^ of the modus, and the decree was confirmed in the 

^^ Boufe of Lords upon the appeal there iti 1735 ;" and 

then he concludes ; ^^ and there was an end of rank 

modufes: I believe they have never been heard of 

iince :*' This was in the year 1 748 when be wot 

tbijs fpeaking. No cafe could have a more folemn de^ 

ciCion than the cafe of Giffard v. Webb (y) ; there the 

Cc3urt of Exchequer decreed that it fhould be referred to 

^ j ury to try the modus> which was a modus of three 

Police for every lamb ; this decree tiras made by two of 

the Barons only ; and therefore in order to have the 

opinion of the whole Court, the plaintiff petiticmed for 

^ re-hearing, and by his petition alleged, that he con* 

^^ved himfelf aggrieved by the decree : for that admit- 

^^g the modus to be in faft as infifted on, yet that the 

(/) % Gw. 8o6. (v) 2 Gw. 708. 4 Bft P. C. tia. 
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fame was void in law, and as fuch oaght not to be 
allowed ; ^and to have a trial of that, which in itfelf was 
againfi void in law, would be fruitlefsand vain; and therefore 
prayed, that the caufe might be re-heard as to the de- 
. mand of the lambs : this petidon was argued before all 
the Barons on the 29th of November 173 1 ; and all the 
Barons being of opinion, that the modus for tithe lambs 
was not a void modus in law, refufed to grant a re-hear- 
ing on that point ; but left the plain tiflF to try the modas 
at law, if he thought fit : he declined doing fo, and 
appealed to the Houfe of Lords ; where every argument 
was urged, which we hear conftantly urged in thefe 
cafes upon the value of the thing ; that the fum of three 
pence infilled on to have been anciently and immemo- 
rially paid in lieu of every lamb (which fets the price of 
every lamb at 2s. 6d.) is fo near the value of fuch tithes, 
even at this day, that it proved itfelf to be a modern 
compofirion only, and not an ancient cuftomary imme- 
morial payment or modus ; and therefore ought not to 
bind the appellant, who had a right to his tithes in kind : 
on the other hand it was argued, that this, being an ob- 
jeflion arifing on a matter of fad, was proper to be con* 
fidered by a jury, who would enquire as to the value of 
lambs in the place, where this controverfy arofe : The 
Houfe of Lords, after hearing counfel on this appeal, 
difmiiTed it, and adjudged that the decree, and orders 
complained of, fhould be affirmed* One might reaibn- 
ably have hoped, that a decifion, twice confidered in the 
Court of Exchequer ^ and ultimately affirmed upon argu- 
ment in the Houfe of Lords, would have put an end to 
the queftion of ranknefs, as Mr. Juftice Burnet might 
well fuppofe it had : Indeed he was warranted in fo fap* 
pofing from the fad, for it appears to me, that there vtf 
a total ceflation of the dodrine of ranknefs in the Coort 
of Eiccbequer^ from the cafe of Giffard y. Webb in 1735* 
to the cafe of Sanfom v* Sbaw in 1748^ when he vas 

fpeakiog; 
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leaking ; and yet in 1787, in the cafe of Bijbop v. Cbl' 
hefier^ we find (if the report in Gwillim of that cafe be 
orred) Lord ChakcellorThurlow^ faying, a mo« 'ii^Iinft" 
us of three pence.a-lamb for tithe lamb, and wool ihom cooke. 
-om fuch kimb the fame year, was a modus fo noto- 
ioufly rank, that there was no reafon why a Court of ' 
Iquity fliould dired an iflfue to try it ; I muft own, I 
link Lord Thurlow, with all due deference to him, 
ras taking upon himfelf to fay more than he was war- 
mted to do, confident with the folemn decifion in Gif- 
ird W.Webb ; and which decifion I (hall hold myfelf 
ound to abide by, notwithftanding the opinion of Lord 
!*HURLow, if he ever gave it ; no decree however was 
lade in the cafe of Bijloop v. Chicbejier^ as the parties 
ompromifed the fuit. But this Court> in the late cafe 
ijljkew v. Greenbillf a£ting in conformity with the cafe 
f Glffard v. Webb^ would not take upon itfelf to decide 
ipon ranknefs, without lending it to a jury ; in this laft 
afe the jury found againfl the modus, according to the 
lire^on of Mr. Baron Sutton, before whom it was 
:ried ; and upon which ground there was a motion for a 
Qew trial, which was refufed: whether the learned 
Jddge's direction to the jury was right, or wrong, mat-* 
ters not to the prefent enquiry ; . it was fent to be tried 
by a jury. And the decifions in Giffard v. Webb^ and 
n AJkew V. Grctnbill^ prove that modufes much higher 
1 proportion to the comparative value of the article 
(elf, in the time of Richard the Firft, than %s. an acre 

for uthe hay, have been, and ought to be, fent to a 
iry. 

JHow (lands the cafe as to farm modufes ? For 40 
t* 50 years lafl pad, as far as I can find, the Courts of 
^hancery or Exchequer have never taken upon themfel ves 
> determine a farm modus to be bad upon the face of 
'» on account of its largenefs ; but have thought it right 
^ fend it to a jury. Before that period there are q^Ses 
^ib ways. In 1691, in the cafe of Edgey.Oghn" 

der 
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iBir. flfi^(«^)» ill th^ Exchequer y a modus of 8/« for a farm of 
^ ■ ^ ■ <^ 8o/. a year^ was allowed to be a good modus ; that was 
•gailft*^ an exad tenth of its then prefent rent : and yet the 
Court did not determine it to be bad upon the face of it. 
In the cafe of Bifbop\. Arundel {x\ in 1705, in the 
Exchequer^ a modus of i6/. a year was fet up for a fingk 
larm, called Tarrant Keynjim fiann ; there was no ob- 
jection to it that it was rank, and that the Court upon 
that ground ought to determine it, without fending it to 
a jury : but the Court dire&ed an iflue to try it, and 
the jury having found for the modus, the Court ordered 
a new trial ; and with a view, as it appears to me, to 
call the attention of the jury particularly to the value of 
the farm, as a thing material to be considered in deddmg 
on the immemot'ial exiftence of, the modus, they added 
another iiTue, viz. on the annual value of the farm, one 
year with another, at the time of exhibiting the bill, and 
for the major part of 60 years before ; the jury found 
that th^ yearly value of the farm 60 years before die 
filing of the bill was 460/. that 30 years before it was 
350/. and that at the time of filing the bill it was 300/. 
per annum, fo that the value was diminifhing ; the jury 
however found againft the modus : this may be thought 
a large modus for a farm of 300A per annum only ; yet 
the Court fent it to a jury. 

There are two fubfequent cafes, in which the Court 
decided upon farm modufes, without fending them to 
a jury. One of Kennedy v. Goodwyn (y) in the year 
1731, where this Court decided that 4/. lo/. for a farm 
of the yearly value of 30/. was too rank; this was indeed 
a ftrong cafe, and one in which there was no occafion 
for a jury to afcertain the value, that being admitted by 
the anfwer. The other was the cafe oiEkin v. Pigoitt{t) 
in the year 1745* and there the Court of Chancery let 

' (fir) 2 Ow. 536. Bunb. 301. {«) 2 Gw. 5SJ. 

(j) 2GW.708. Bunb. 301. («X8Gw.783. }Atikf9** 
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afide t modus of 48/. m lieu of the tithee of a manor^ ^gu. 
worth only 8o/. per annum, as being too rank ; and v, ->^ -i 
ranker than that cannot wdl be fuppofed, it being more ^u^a 
than one half of the value of the land. Coom. 

Since the year 17459 I have not found any cafe, in 
which the Court have decided that a farm modus was 
wcid for ranknefs, without fending it to a jury ; and 
Ibme of them have been pretty large. In CaUy v. FFi/- 
Uamfin(jiy^ in the year 1777, this Court fent a modus 
of lo/. to a jury, though it appeared that 40 years be* 
fore that time, the farm was only worth lao/. per 
mnnum. 

In AJhby V. Power (bi)^ in the year 1781, this Court 
ordered fiic hxm modufes to be tried, all of them very 
high, (one of 3ox. for 23 acres, being confiderably more 
than IX. per acre,) notwithftanding a valuation in the 
time of Henry the Eighth, which was given in evidence, 
by which the then value of the living was only 20/. $s. yd. 
and the amount of the modufes, claimed by the defend- 
ants, vns^SjL And Lord Chief Baron Skynksr in his^ 
judgment fays j ^* The immemoriality of thefe payments 
^^ has been queftioned from their magnitude and appa* 
^^ rent ranknefs, and alfo from the evidence of the ter^ 
*^ rier, which ftates all tithes both great and fmall to be 
^' due in^ particular lordihips, and likewife fpecifies fome 
** rate*tithe8{ and further from the furvey, whereby 
^^ the value appeared to be 20A 5X. yd. not one-tburd 
^ of the modufes now claimed for part of the parifh 
*< only. But neither of thefe aflford conclufive evidence 
** of the value of the living ; they are media of proof 
<• affording inference, and therefore proper for the con- 
** iideration of a jury." ' 

In the cafe of Atkins v. l^ord Wilioughby de Broke (c), 

in the year 1794, a modus was fet up of 4/. for the 

» 

<j) 3 Gw. X133. {h) 3 Gw. 1238. 
{^ 4 Gw. X412. s Aaftr^ 397. ^ 
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CASES IN THE EXCHEQUER. 

fmall tithes of 340 acres, d 1 1 of which were arable com^ 

HiATOM^ ^^^ ^^^^ '^"^^® i y^ ^^ Court direded that modus to 
•gainft be tried by a jury. And the Lord Chief Baron MXc- 
DOHALD, in delivering judgment, faid ; ** it has pro- 
'^ perly been dated that a very material difference fubfilb 
^^ between a farm payment and one for a particular 
*^ fpecies of produce. In the former many reafoos 
*^ may have prevented the tithes from being agreed for 
*' at their proper price. The owner may have meant a 
*^ bounty to the clergyman ; or he may have wiflied to 
'^ pay for an exemption from tithes for the fake of im* 
^^ provements. Befides it is hardly poflible to afc^rtain 
^^ the comparative value of the land, or of the produce, 
^^ in former times ; and the^ Court (hould not be nice 
, *^ in judging of the value or the goodnefs of the bar* 
*^ gain, where, by any probable circumftances, the mo* 
'^ dus may have been a real agreement between the 
parties before the time of memory. More efpedally 
ought the Court to be extremely cautious in deciding" 
fuch a queftion without the intervention of a jury, i 
*^ the leaf): doubt arife as to the fad of ranknefs.'* 
perfe&ly agree with the Lord Chief Baron in this, onl 
I fhould have ufed '^ flronger word ; I fhould hav 
faid, ^' if under any poflible circumflances fuch an 
<^ ment could have been made." The jury found againft 
the modus ; fo that the prejudices of a jury did not in thar 
cafe operate againft the redor. 

The laft cafe of farm modufes, is the cafe of O^Conmr- 
y. Cooke (d\ in the year 180a, where an iflue wasdi^ 
reded to try the validity of a farm modus, amounting' 
to about IS. per acre for the whole of the farm ; and A 
this, as in all cafes of farm modufes, which average u- 
per acre throughout the whole of the land, if it vA9 
only calculated upon fuch pans of the farm as pro- 
duced tithable matters, it would far exceed is.ferzcie 

(d) 6 Vef. 665. 
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m account of the proportion of the farm, which would 
)e fallow } and on account of other land in a farm, 
vhich produces little or no tithes at all. In this cafe «g&tnf^ 
L.ORD CHANCELL.OR Eldon fays ; ^* The queftion is 

* undoubtedly a queftion of fad." — " As to the imme- 
^ morial payment, if any reafonable doubt has been 
^ raifed upon it in the evidence, it has been of late 

* thought wife and difcreet to fend the queftion of fa£t 
^ to a jury. All the judges have deiflonftrated their 
'^ opinion in favour of that practice, when any reafon- 
'* able doubt is raifed upon the fa£t; and I cannot 
^^ fuppofe there is any prejudice in a tribunal appointed 
^^ according to the conftitution of the country to try the 
^' fad.*' And Lord Eldoh, upon the motion for a 
new trial (r), alfo fays ; 'M cannot hold the language 
^* that has been held as to fending this to the prejudices 
^^ of a jury. A jury is the conftitutional tribunal of 
^^ the Country ; and I am not at liberty to fuppofe they 

* will be guided by prejudice/' Lord Eldon aUb in 
his fame cafe alludes to the cafe of Fermor v. Lorraine^ 
Inhere very ancient evidence of the value of the redkory 
^^^s not confidered fufficient to prevent a modus going 
a jury ; and the modus^ I think, was higher than that 
tt O'Connor V. Cooke. 

The next clafs of modufes, are for a particular fpe- 
^ of produce J and I will now proceed to conlider 
thofe cafes. I do not find many, which the Court has 
lidded to be bad upon the face of them, upon the 
g^und of ranknefs. The firft is Ben/on y. Watkins (/), 
ui the year 1716, which was a bill by an impropriate 
^^or for tithes, and the defendant infifted upon feveral 
'^Hxlufes : viz. $s. an acre for wheat and rye ; 4/. an acre 
f^ fummer corn ; 3^. an acre for meadow, &c. this 
Court difallowed ihofe modufes, and decreed the d^ 

(#) 8 Vef. 535. (/) z Gw. 613. Bunb. 10. 
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d^S CASES IN THE EXCHEQUER; 

igir. fendant to account, they being too rank, and too near 
^„ -^ the value of the land. 

liEATON 

againft In the cafe of Torriano v. Legge (^), the defendants 

alfo fet up feveral modufes : firft, ^s. an acre for all 
lands fowed with wheat ; fecondly, 2s. 6d. an acre for 
all lands fowed with oats or any other grain, excepting 
wheat ; thirdly, tj. 4^. an acre for all grafs lands 
mowed, called Uplands or Foreft Lands ; fourthly, 2/. 
an acre for all grafs lands mowed, called Meadow or Paf- 
fure Landsy in lieu of all tithes of hay, grafs, and paf- 
tures : Here it muft be admitted, that the two latter 
modufes are like thofe in queflion in this fuit ; and muft 
decide this queftion, if the decifion is to have the force 
of legiflative authority ; but as it is only the exercife of 
a difcretionary authority (if fuch authority the Court 
has,) I can only fay, that the exercife of my difcretion 
would have been very different, for reafons which I 
will bye and bye detail more at large. The report fays, 
that thofe four modufes were over-ruled by the Court: 
and Mr, Jujiice Blackstone fays, in his report of the 
cafe, that thefe four modufes were given up by the d^ 
fendant's counfel, and over-ruled by the Court, as being 
too rank, as approaching too near the real value of the 
tithes. It appears to me, that they were given up ft 
once without any argument. Now if the defendant's 
counfel gave them up, it cannot be fuppofed that the 
Court exercifed any judgment upon them. It is ob- 
fervable in this cafe of Torriano v. Legge^ that a modui 
of a penny a fleece upon tithe wool was over-ruled, u 
batng rank ; a fleece being, as It is faid, not worth upoft 
an average above eighteen pence: and yet this voy 
fame modus of a penny a fleece was allowed to be 8 
good modus five years afterwards, in the cafe of ii^ 
canven v. Roberts {h\ in the fame Court, and by the fame 
Judges. 

(f } 3 Cw. 909. I Bl. Rep. 420. {h) 3 Gw.945. 
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In Gale v. Carpenter (/), the defendant infilled upon 
modufes of 2J. /^r acre for enclofed arable land, and ^heatoh 
I/. 6d. for the common field land : The Court were of y*5nft 

Cooks 

opinion, that thefe modufes were rank, and decreed an 
account. There is nothing but a fhort account of this 
cafe in Wood ; no arguments of counfel, nor any 
grounds or reafons aifigned, why the Court decreed them 
to be rmk. 

In Hulfe V. Monk (k\ modufes of 4^. an acre for 
^heat, and as. for lent com, were declared to be top 
rank by this Court ; this is the whole of the report. " 
Thefe three lafl: cafes all happened within the period 
of fix years, and before the fame Judges, who appear 
to me to have ihewn a pretty fl:rong inclination to fub« 
vert modufes. 

As to the cafes, in which modufes for the fpecific pro- 
duce of land have been held to be good, the leading one 
IS Pole "9. Gardiner (J) J in the year 1706. In that cafe 
Lord Chief Baron Ward, and the reft of the Barons, 
declared the modufes of 1 2d. an acre for low meadowy, 
and Zd. for high meadows, ro be no modufes, but merely 
temporary compofitions ; but the Houfe of Lords, upon 
appeal^ difmiifed the bill, it appearing to them, that the 
modufes had been proved. Notwithftanding this deci- 
fion, we find in Bate v. Hodges (m) in 1753 this note, 
Tiz. ** It was admitted" (it is not faid by whom) ** if 
^ the modufes had been for tithe hay only, or the tithe 
^ arifing on the land, the is. had been too rank/' And 
in the cafe of Bate v. Rowland {n\ a modus of i/. aO- 
acre for marfh land was fent to^ ju^yi ^^^ finally eftab* 
liftied. It is fingular that there (hould be fuch incpn* 
fiftencies in thefe decifions, but it arifes from a departuxi 
firom the true principles of the law. 

(i) s Gw. 945. J Wood, 1 7 J. 

(i) 3 Gw. 960. 3 Wood, 211* 
(/) a Gw.$ox. I Br. P. C. 214. 
' (m) t Gw. 645. Bunb« 125. (9) a Wood, 257. 
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CASES IN THE EXCHEQUER. 

'In a cafe of Swinnock v. Higginfon (o)^ 24th Maj 
HiATo ^^5^9 thereftorof Old Romney filed his bill againfta 
agsinft parifhioner, fetting forth ^^ that there is in the pariih, 
^* and has been time out of mind an ancient cuftom and 
<< ttfage, that the feveral inhabitants of the parifh, and 
^^ the owners and occupiers of lands have always paid 
*^ to the redors of the parifh, for the time being, a 
^^ compofition-rate of 14^. the acre yearly , fortbefe- 

{0) I Woody 5, There ^tt other orfet ift JVdotPi CoUeSiaff 
Decruif in which the redior filed his bill demanding the paymcot 
of modufes* Hateber v. Ridley, i Wood^ 149, (i675)» in which the 
defendtnt was ordered to pay after the rate of twelve pence an acre 
£e>r the tithe of marfh land in the pariflt of Gtjlertomt in the conntj of 
iMcoimt accordmg to the real quantity of acres, and not accordiog 
to conunon cftimate. Gtoyntte v. Sharfe, I IVood, 1 7 1 ( 1677 )» in whkk 
the defendant was ordered to pay i2j« in lien of fmall tithes of evsry 
yardland in the tithing oi Nether bampton, in the parifh of IFUiont b the 
county of Wilts, and Eve v. IVightwtek^ i Wood^ 2269 ( 1684), in which 
the defendant was ordered to pay twelvepence an acre for the tithes of 
paftiire ground in the periih of Ridley^ in the county of KaU. 
There is alfo another cafe of jljbley ▼. Betttrfon^ 35 Car. 2.9 not in 
Wood's CoUeBion, in which the rcAor of Paulfcray^ in the county 
of Kenti filed his bill for tilhes, and particularly for the cuftomary 
payment of fixpence an acre for the tithes of the pafture ground oc- 
copied by the defendant, he being an inhabitant of another parifli ; 
the defendant put in his anfwer denying the cuftom, and ikying that 
the pafture grounds by him occupied, within the (aid pariih, were 
part of an ancient park, called Scardhtrry park, lying in feteral 
parifliet, wherein was a warren ftored with conies, being iriiont 500 
acres, and that he knew not how much thereof lay ia Paul/cray; all 
which except part kept for noeadow and part plowed up, of which 
the plaintiff had or might have had hit tithes, were brakey and buA| 
grounds, and kept for the deer and conies. The plaintiff replied, 
and witneffes were examined on the part of the plaintiff ; and upoi 
iieaiing counfel both for the pUnntiff and the defendant, reading the 
^roo£i taken, and long debate had, the Court' ordered the defendant 
to pay the iixpence per acre, it appearing to them that there was I 
cuftom within the faid parifli, that the inhabitants of other pariftei^ 
occupying pafture lands within that parifh, have u(cd to pay fa- 
pence an acre to the redor there, for and in lieu of the dthei of 
all fuch their pafture grounds not mowed or broken up for tillage. 
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veral quantities or number of acres of meadow and 181 1. 
pafture land^ which they refpedively hold and occupy 



^^ tithes of the faid meadpw and paftmre land :'' Now in 
this cafe, ihe redor filed his bill in order to eftablifli a 
modus againil the parifliioner, a modus of 14^/. au acre« 
and yet in all thefe other cafes, there is a doubt whether 
a fhiiling was not too much : '^ the defendant by his 
^* anfwer denied the cuftom j the plaintiff replied : wit« 
^^ nefies were examined on the part of the plaintiff, who 
^^ fully proved the cuftom ; and the defendant being 
^' ferved with z fubpand to hear judgment, and being 
'^ now prefent in Court, but having retained no coun* 
^* fel ; and upon hearing counfel for the plaintiff, and 
*' reading the anfwer and the depofitions takeh in the 
«^ caufe, the Court ordered, that the defendant fhould 
^' ihew caufe, why he fhould not pay the faid 14^. an 
*^ acre ; and on the 2 id of June in the fame year, the 
^^ Court ordered that the defendant fhall pay to the 
** plaintiff 87/. loj. for the arrears of the feid compo- 
^^ iition-rate for the faid tithes due for the faid 150 
*^ acres for ten years, ending at Michaelmas 1649." 
This idea of ranluiefs had never occurred in that day^ 
and yet it is Angular that 'in the cafe of Chapman v. 
Smith {p\ in the Court of Chancery before Lord 
Hardwicke in 17549 a modus of 9^. an acre was in« 
fifted upon to be rank: but Lord Hardwicke fent it 
to be tried by a jury, and he fays ; ** I take it, that the 
** queflion before the Court in this cafe is of very ex- 
•* tenfive confequence, through a great trad of country. 
" It appears in this Cafe, and in former cafes in Weft- 
«* minder Hall, that it extends and runs through feveral 
*^ parifhes in this country. When therefore that is the 
*^ cafe, and no inftance or tradition of payment of tithe 
^ in kind in this parifh for a great trad of years, pur« 

{p) 3 Gw. 847. 2 Vcz. 506. 
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iSf I. " chafers have come in and paid a price for the land 
HcATON ** according to thofe cuftomary payments ; and it would 

againft « yary and alter the value of their property to overturn 
** or overthrow them, which is a reafon why thefe ob- 
" jedions to them fhould be very well weighed and 
** confidered, and that they fhould not be too lighdy 
" overturned,' as has been done in fome inftances/' In 
Ekins V. Dormer (q), LordHardwicke fays, that "in 
•' a cafe, that came by appeal to the Houfe of Lords, 
** in Lord Talbot's time, relating to the parifli of 
•^ Chedingford in the county of Surry, the Lords re- 
** verfed a decree of the Court of Exchequer^ for bemg' 
^^ too hafty in rejeding a modus as too rank, and faiiE 
** it was taking too much upon them to determine it tc^ 
^* be no modus upon fuch kind of evidence, which 
^ not conclufive evidence againft a modus, and diredi 
" an iffue to try it," I rather think Lord Hardwick 
is miftaken in the cafe he alludes to, for I can find no cafe 
of that fort. 

In the cafe of Markbam againft Huxley (/) in 1798 
the queftion was upon a modus of is. for each day': 
math ; the Court held it was not rank, and the bill \ 
difmiifed with cofts : and the prefent Lord Chief BaroF^ 
fays in that cafe ; ** In confidering fuch a fort of mo— 
** dus, it is not a fair rule to look at the mere valae^ 
** and from comparative reafoning to determine the vali— 
^ dity of the cuftom. There is no probability of any per— 
^^ manent agreement of fuch fort having been mad^^ 
•• without fome regard to probable improvements. It 
^ is unfair to make the value the exad criterion to judg^ 
^ by, becaufe agreements of this kind are not fimilaBr 
^ to other human tranfaftions in matters of contrad ; 
•• and it is very probable that other motives, befides 
•• thofe of interei% may have operated on the mind of 

{q) 2 Gw. 800. 3 Atk. 534. (*) 4 Gw. 1499. 
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one of the contrading parties^ and ,have determUied 
him to make a very beneficial bargain for the par- 
** fon." !«»««ft 

In Twells Y.Welby (J\ in the year 17805 a modus of 
twelve pence an acre for meadow and pafture land, was 
fent to' a jury, and tried before Mr. Jujiice Buller, 
vrho made a fpecial indorfement of the value of the 
land, conceiving ranknefs to be a queftion of law ; but 
the Court very properly held, that that was an erroneous 
idea, and fent it to a new trial. 

Now fuppofing a feries of cafes, fince Lord Chief Baron 

Ward's time, to have eftabliflied that the Court has 

a difcretion either to overrule a modus on the ground of 

ranknefs, or to fend it to a jury, which I do not ad- 

nait ; how ought that difcretion to be exercifed ? The 

rule laid down by the Court of Common Pleas^ in the 

cafe of Pyke v. Dozuling ^m) is this : •• Courts of 

Equity, which are judges of both the faft and the 

j uftic^ of the cafe, may certainly overrule a modus^ 

" vrhere they fee that the internal evidence agalnft the 

** poflibility of its immemorial exiftence is fo ftrong, 

" chat it would be nugatory or oppreffiVe to fend it to 

* be tried by a jury." And nearly the fame rule is laid 

'^x?vn by Lord Mansfield, and adopted by the Houfe 

•^ liords, in the cafe of Travis v. Oxton (n). ** li is not 

iDecaufe the weight of evidence is on one fide or the 

^Dther, that the right is to be determined by a Court 

^Df Equity. I know no cafe where a Court of Equity 

decrees on a right, that they do not go on this ground, 

"^hat it is clear beyond contradidion, and without a 

^^x)flibility of its being oiherwife. But there is a 

Leaning in all juries to determine againft tithes ; 

therefore there are many precedents, where upon 

the evid^ce coming home quite clear upon a modus 

^/) 3 Gvc^ii92. (m) 3 Gw. 1 169. 2 Bl. R«p. XJ57, 

1») 3 Gw, 109a. 

X 4 " fet 



304 CASES IN THE EXCHEQUER. 

1811. " fet up or a right, a decree has been made without 

^STA^r^ '' ^^^^'"^S it to a jury." 

a^ainft Thcfc rules, laid down by Lord MANSFtsLD Chief 

\ * Ju/iice of the Court of King*s Bench^ adopted by the 
Houfe of Lords as well as the Court of Common Pleas^ 
are fuch, as in my opinion ought to govern this Court. 
Now can any man fay (I am fare I cannot) that there is 
that internal evidence againfl: the poifibility of the imme- 
morial exidence of modufes of 2x. and u. 6d. per acre 
for tithe hay, that they ought not to be fent to a jury ; 
it is admitted, that the evidence in the caufe has proved 
a cafe of immemorial prefcription ; and there is not, as 
I underftand, a tittle of evidence to contrad^fl it, none 
has been offered, not one of the itring of old documents, 
ufually given in tithe caufes, has been given in this ; fo 
that I have no evidence to go upon, in oppofition to thefe , 
modufes : am I warranted, then, from mere hncy and. 
conjedure about the value of money, and the value of 
land, and of other things, before the reign of Richani 
the Firft> (of which I can know nothing,) to declare, thaC 
thefe modufes cannot have exifted from time immemo^ 
rial ? I think I am not. The quantum of a modu^ 
when firft agreed upon, would depend upon a variety 
of circumftances, fuch as the quality of the land, its 
capability of improvement, its local fituation, and fo 01I9 
of which I can know nothing, fitting here as a Judge. If 
is admitted here that a modus of a fliilling an acre wb 
good, now all thefe lands adjoin to one another, and it 
is probable that the other land, which is governed by the 
modus of two fhillings, is twice as good in quality af 
the land covered by the one (hilling modus ; an4 if ^ 
what objeflion is there to the latter modus ? - If the 000 
fliilling be a good modus for the tithe of hay fer the 
worfl: land in the kingdom, why will not two flulliog' 
be a good modus for the befl:, which will produce more 
than double the quantity of hay ? How am I to knov 

all thofe circumftances, which mud neceffiurily have eo- 
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md into the confideration of the contra£Hng parties, at 

be time when the modufes were agreed upon ? Can I 

lave a knowlege of them by intuition ? If there is any aj^inft 

iftinS in the Court of Exchequer^ I can only fay it has ^^*«- 

ot reached me yet. Then, in the cafe of San/om v. 

!Atfw^(^), in the year 1738, Lord Chief Jujiice Wijlles 

peaking of the doctrine of rank modufes, fays, ** what 

^ is it founded upon ? That it is not likely that the 

* owners of lands would agree to pay more than the 

'* value of the lands. But we cannot go upon prefump- 

^^ tions, but proof ; and what proof is there of the 

** value of lands in this country in the time of Richard 

" the Firft? for this muft be fettled as well as the 

" value of money.** This cafe has been treated with 

great contempt, but in that I cannot agree : I think it 

I cafe of good fenfe, and found law, except that I think 

^he reporter muft have mifunderftood what the Chief 

Toftice faid with refpeA to prefcription. 

If I am to decide upon fancy and conjefture, let me 
»nfider how many things I am to fancy and conjee- 
nre : I muft fancy and conjefture the value of money 
1 Richard the Firft*s time ; I muft fancy and conjefkure 
lie value of land in general at the fame period ; I muft 
«xt fancy and conjefture the value of land in this par- 
icular place ; I muft alfo fancy and conjedure the price 
>f hay, at that period, in this particular place ; I muft 
^cy and conjefture the ftate of cultivation in the 
^ghbourhood of that -place; I muft fancy and con- 
i^ure what people would give with a view to future 
improvements ; I muft fancy and conjedure what pious 
nien would have given by way of benevolence to the 
church ; and I muft finally fancy and conjedure (which 
^uld be as puzzling a fancy and conjedure as any) 
^hy one flu^ling an acre is a good modus for fome lands, 

(0) 2 Gw. 806. 
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1811. &nd as. an acre not a good modus for land, mor« thao 
^ -»" -^ twice as good ; in fhort, inftead of determining y^i:»»^Ki 
, agiinft allegata et probata^ which I take to be the only rule^ 
Coo". which ought to govern the Judge, I mufl fubftitutc 
vague imagination, fancy, and conje&ure. Lord Eloon 
in the cafe of O'Connor v. Cooke (j>) concludes thus: 
I am not at liberty, after what has paflfed, in former 
cafes, and whatever may be my perfualion as to the 
^' truth of this cafe, to fay, this mud not be tried. In 
^' Fermor v. Lorraine I never had the leaft doubt, that 
^^ the modus was too rank: but the Court fent it to as 
'^ liTue." He thought that his own imagination asd 
perfuafion was not fufHcient to refufe an iflue ; all thefe 
circumftances are fit for the confideration of a jury, 
and that is (as Lord Eldon fays) the conftitutional tri- 
bunal for the trial of the fad. 

It is very remarkable that none of the Judges, vho 
have upheld this dodrine of ranknefs, have ever flatted 
to us upon what materials they founded their opinioos. 
They have contented themfelves with faying, oh, it is 
too rank ; no fuch thing could have exifted in the time 
of Richard the firft ; but why or wherefore, they have 
not faid. I have endeavoured to colled fome materials 
to judge by, which I will apply to the decifions in£enfi» 
V. Watkins (y), Torriano v. Legge (r), and Gale v. Ot' 
penter(j\ where the modufes were held to be ranki 
and therefore not fent to a JU17 : in the firfl, the modutei 
were five (hillings an acre for wheat and rye, four ihilliop 
for fummer com, and three fhillings for meadow, b 
the fecond, five (hillings for wheat, 2/. 6d. for other 
grain, 2s* 6d. for meadows mowed, is. ^d. for upland 
grafs grounds, and 2s. 6d. for every farrow of pigSi 
In the third, as. for all grain reaped from the endoledi 
and is. 6d. from the common arable land. Whea dii 

(f) 6 Vef. 674. (g) 2 Gw. 6i2. BuDb.ja 

(r) 3 Gw. 909. (/) J Gw. 945. 
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irons of the Encbequer decided thofe cafes, I fliould 
ve been glad, if they had dated, upon what data they 
me to their conelufion : did they form their judgments 'i^ini' 
on the value of com, and the quantity, that an acre c**"* 
mid produce before the time of legal memory? I 
11 examine thofe modufes by thefe teds, according to 
B beft information, which I have been able to colled. 
In the jfirfl place, let us fee what is to be collefted from 
e ftatute law ; for that is flrid legal evidence. In the 
tute called AJJixa panis fif cervijta^ 51 Henry 3d, 
' years from the reign of Richard the firft, the prices 
bread and ale are regulated, according to the prices 
corn. It begins by providmg; that when a quarter of 
leat is fold for 1 2 pence, bread fhall weigh fo much ; 
Ten for 18 pence, fo much ; and fo on by gradations of 
pence, till it comes up to 20s. the quarter. This, 
ough it is coniidered to be a ftatute, and has the force 
a ftatute, feems to be only an exemplification of ordi- 
nces, made by the Kings of England before Henry the 
ird*s time ; becaufe it begins, ** The King to all to 
whom thefe prefents ftiall come greeting. We have 
feen ordinances of the affize of bread and ale, and of 
the making of money and meafures made in the times 
of our progenitors fometime Kings of England^ in 
thefe words. When a quarter of wheat,'* &c. : and the 
nclufion is ; ** Forafmuch as in our parliament holden 
at Wejiminjier in the firft year of our reign, we have 
granted that all good ftatutes and ordinances, made in 
the times of our progenitors aforefaid, and not re- 
voked,' fhall be ftill held ; we have caufed at the 
requeft of the bakers of our town of Coventry^ that 
the ordinances aforefaid, by tenor of thefe prefents, 
fliall be exemplified." The ordinances here exempli* 
d were made at different periods antecedent to Henry 
e third's time \ and comprehending without doubt the 
ign of Richard the firft and his predeceffors, as Richard 
e firft died only 17 years before Henry the third began 

3 .his 
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sBii. his ^gn; fo carrying it beyond the time of legal m^ 
V> ■^- ■ J morv. The ftatute book goes no further back, than 
i^nft Henry the third. The inference fairly to be drawn from 
thofe ordinances, is that the price of wheat had flufia- 
ated during thofe reigns from i id. a quarter to 20/. 
becaufe the fcale of aflize begins at one (hilling and goes 
on as high as 20/. 

I have alfo. looked into Fleetwood's Chronicon Preclofum^ 
and I am confirmed in my idea of this flufluation by that : 
book, for he fays in 1043 C^4^ years before Richard Ait 
firft's reign) com was fo dear, as no one ever remem- 
bered it; inafmuch as a fefter of wheat was fold&r 
60 pence, and he fays a fefter or^xtarius was what fe 
now call a quarter of wheat, containing 8 bufbels : he 
cites many authorities, and at lad he concludes in tbefe 
words, ** I fet down the price of a quarter of wheat is 
" 1043, at 60 pence (/)." In 1 1 25, which was 64ycai 
before Richard the firft's time, Fleetwood fays, a quarter 
of wheat was at one pound, there was fo great a finniDe: 
but two other authors of the fame year, fay it was fold 
for 6 (hillings : and one of them fays it was the deareft 
year ever known in England. In 1 1 96 (which was 
Richard the firft's reign) there was fo great a fcarcity rf 
com, that at Salijbury ^fema (that is a quarter) fold at 
13X. 4i/.; and in 1197 it was fold at 18/. %d.{u). b 
1202 (3 years after Richard the firft died) there was b 
great a fcarcity, that a quarter of wheat fold ioc inot^ 
than 12/., and in 1205 at the fame price: Mr. SlWt 
fays, the ground was fo hard it could not be tilled, and 
that wheat was fold at a mark the quarter, whicE he fi}> 
in Henry the fecond's days had ufually been at one (hilliif ^ 
I think he was miftaken in that, I think it never was ift 
Henry the fecond's time fo low as a (hilling. In isflj 
wheat fold at 1 21. a quarter ; in 1 237 it came down to 
31. 4(/, ; and in 1246 it was fo dear as i6/. ; in 1347'^ 

(/) P. 54. {«)P.i7- 
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18 13J. 4^; and in 1257 ^^ ^^^^ ''• 4^* a quarter(w) ; iSxx. 

d fo at diflFerent prices bringing it down to later pe- ^ rs^ \^^ ^ 

>ds. And in the 25th of Edward the third, (^1350) as^nft 

ere is a (latute regulating the wages of fervants, in 

liich it is direded, that maftors may pay their fervants^ 

ther in money or wheat, at their eleftion ; reckoning 

le wheat at lod. a bufhel, that is 6s. Sd. a quarter : and 

. 1436 the (latute of the 15th of Henry the 6th, chap. 2. 

laQs that when corn was at a fmall price, viz. wheat at 

s. 8(/. and barley at 3/. the quarter, then it may be 

arried forth of the realm without a licence. All thefe 

[iftances prove how very unfettled the prices of com were 

Di thofe ancient reigps, and how very much they fiuftu- 

ited. Before the reign of RJcbard the firft, wheat was 

^. and 6/. a quarter, and according to one hiftorian, it 

^ up to a pound a quarter } in his reign it was 1 3/. 4^f« 

md I 8j. Sd. a quarter ; and three years after bis death 

Having, with a tolerable degree of accuracy, afcertained 
the value of a quarter of whea^, before the time of leg^^l 
Koemory ; the next queilion is how many quarters of 
wheat an acre will produce ; I believe from 3 to 5 quar- 
^ ; but taking 4 quariei^s as an average ; and fuppofing 
the compofition to be made, when wheat was at 5/. a 
yiarter, the value would be 4 times 5, which would be 
;2qx«; the tenth of which would be 2/.; then where 
|s the improbability of a modus being made of 21. an acre 
on enclofed land and is. 6d. on the open field land? 
And yet the Court of Exchequer^ in Gale v. Carpenter^ 
determined it to be rank : the farmer would have the 
advantage, for he would have the flraw into the bargain. 
I am afraid the Barons, who determined that cafe, in 
^eir eagemefs to fubvert modufes, looked only at> one 
fide of the queflion. Suppofmg the compofition made, 
When wheat was at fome of the higher gradations of 
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1811. pnce, upon the fcale of the ajjizapanis; fuppofe it to be 
C> ■ ■» at I or. a quarter and 4 quarters from an acre, that 

•gaioft would be 40X., the tithe of which would be 4s. per acre 
at the lead ; but I think more, confidering the Value of 
the ftraw, and, perhaps, a further improvement of the 
land, or advance in the price of the commodity ; even 
without taking into coniideration any benevolence to> 
wards the church. 

With refpeft to hay tithe, we have no ftatute, by 
which we can fix the price of hay : nor can I trace the 
price of it further back than 1445 ; according to Fket* 
woody hay by the load was y» 6 Id. in i445Cir) ; tlusi 
think was a low price, becaufe wheat in that year wis 
4s. 6d. a quarter, and oats 2x. : fo that it was much lower 
than it had been before Richard the Flrft's time ; then 
may we not conclude that hay at this time, 1445, was 
much lower than in antecedent reigns ; however ill 
1445 hay was 3/. 6|^. ; in 1475 a load of hay wtt 
6s. Sd.i in 1498 8^. 2d. Mr. Stowe fays, hay was ufoallf 
5^., but now it was los. or 12s. ; in 1505 a load of by 
was 6s. ; in 1510 gs. ; in 1560 a load of old hay 
1 21. 6d.y n^w hay 6s. id. ; in 1561 a load of hay 
1 31. 44 (y)* Suppofing the price of hay to be fo \a^ 
before the time of Richard the Firft, as in 1 505, and we 
have no reafon to think it was not, (in Pole v. GarcBm 
it is faid that in ancient times meadow lands were of 
much greater value, than in later times) 2s. an acre 
would be a moderate modus ; but taking the price oft 
load of hay at the lowed, 31. 6id. per load, an acre of 
good meadow land will produce two tons of hay, tlnl 
would make four loads ; and I have no doubt it wouU 
in this very place, near Doncajler ; fuppofmg the land- 
holder had reckoned upon four loads of hay that wooM 
amount to i4r. %d. ; the tenth of which would be ix. 5^ 
would not any man think, he had made a good bai^ 

(*) P. 87. [y) P. 97. 
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at 2x. an acre, to be rid of the trouble of fettlng out isn. 

tithe, and confidering the benefit of the manure and ^' "* ' ' -^ 

future improvements. If you take it at the higher rates agrjaoft 

of ^x« and gs. and 1 2s. 6d. a load, and we have no evi- ^^'* 

dence to the contrary, he would have a good bargain 

indeed at 2s. an acre : then who can confcientioufly fay, 

that from the intrinfic evidence a modus of 2s. for the 

tithe of the produce of hay, from an acre of land, might 

not have a legal origin ? I think it might, and I wi(h any 

0De» Ivho thinks the contrary, would flate fome data 

uppn which he goes. 

Bate V. Hedges (%) has been cited, in which cafe it is 
laid to have been admitted, that is. for tithe hay was 
too rank ; it is clear that thofe, who fo faid, or fo ad- 
mitted, knew nothing of the fubjeft, they were fpeaking 
upon J but made an ignorant guefs of fomething, they 
were not at all acquainted with. I have not the leaft 
doubt, but that meadow land grew as much hay, before 
the time of Richard the Firfl, as it has iince ; and that 
ja many parts, and particularly in the rich meadows near 
Homajierj an acre of land produces from three to four 
hads of hay or thereabouts ; that before the time of 
Richard the Firfl hay fold at 6s. a load, and that 
is a fuffident ground to fupport a modus of 2s» an 
Itfre for hay ; but if you allow for benevolence to the 
fphurcb, there cannot be the leaft doubt about it. To 
calculate modufes upon the pecuniary rents, referved for 
Jands in ancient times, is very fallacious . indeed ; the 
pecuniary rents were very fmall, but the render of fpe- 
cific produce, as corn, cattle, poultry, &c. and in per- 
feaal fervices,. was great; to calculate the rent at 
any time is extremely erroneous, and upon this error 
many cafes of ranknefs, I dare fay, have proceeded : it 
has been concluded, that becaufe the modus exceeded 
die rent, it was rank ; that was Mr. Ju/iice P(nvelF^ idea, 

{») a Ow. 645. Bunb. laf* 
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and this arifes from not confidering what tithes are; 
iiiATON tithes are a tenth of the whole produce of the land, 
•gaiaft without making any dedu£Hon ; if the tenant is to paj 
rent equal to the whole produce of the land, how is he 
to pay the expence of managing the farm, and to paj 
aU forts of taxes, and to maintain his family ? it has 
been reckoned, that a farm ought to produce three rentii 
one to the landlord, one for the expences of cultivatioQ, 
and one for the fupport of the tenant and his &mily ; 
that may be calculated too high, but at, lead it ought to be 
two rents ; upon fuch a calculation it has become' a ge^ 
neral rule that a 5th, not a loth, of alrable land is al- 
lowed, in lieu of tithes. 

It has been urged, that a jury cannot form a better 
judgment, than the Court, and that a jury is a tribunal 
totally incompetent ; I am of a different opinion ; I think 
it is not only a conftitutional tribunal, but that, vidi 
the affiftance of a learned Judge, and[ with the advantage 
of vivd voce examination, a. jury are more competent 
to decide the fad, than this Court, upon depofitioDii 
which aVe moft imperfedly taken*. I am, therefor^ 
of opinion, that an iffue ihould be dire&ed to tryaH 
thefe modufes. 

GKAHAM^Baron. My Brother Wood has already dated 
the queftions, that arife in this cafe, and I fhall net * 
touch at all upon >the operation of this diftrid modnii 
as it is called } becaufe, if I am right in conceiving a 
modus of 1 8 pence to be too large, that payment ap- 
plies to the diflrift, which embraces that queftion ; audi 
therefore, if that modus is not good, the extenfion of 
it will of courfe fail ; on the other hand, if the modal 
is held to be a fit fubjed for inquiry before a jury, tht 
quefUon will be open upon fuch an inquiry. Upon tiw 
fubjed, therefore, of thefe modufes, taking thofe of 
tWo (hillings and eighteen pence an acre, where tk 
payments are comparatively large, and are loft in anii' 
quity, I am aware, that great Judges have differed intb 

rcfpefi 
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fpeft to afcertaining the relative value of money ; but ,3,1^ 
k has alwavs (truck me to be below the gravity of a ^ ■>*■ ^ 
Court of Juftice, where the matter is too hard for their a^ina 



own confbiences, to fend it to a jury, to fee how they 
can better difpofe of it. 

Now the queftion of this day muft be to know, in 

the firil place, how ibr the Judges have gone ; and how 

hx they ought to go : no man I think can contend, that 

the queftion of ranknefs iro longer exifts; there mult 

be feme Umit, beyond which the Court cannot go ; 

which limit muft be, where there is no room left for 

rational conjeSure ; and my argument will be to (hew, 

that the prefent payments are of that nature : for that 

they exceed all other modufes, that have been eftablilhed, 

nrnft be admitted. Now in order to do this, I muft look 

with fome particularity at the cafes my Brother Wood 

has mentioned. But I cannot help faying, when I aftume 

I the fa£t that ranknefs is Hill a fublifting dodtrine of a 

1^. Court of Equity, that I cannot think it was a dodrine 

\ fifft inf^ented by Chief Baron Ward, it is impoflible to 

fuppofe, if Chief Baron Ward was the firft perfon, 

who introduced a que(lion of thifr fort, that it could 

; have been taken up by as great Judges as ever fat in this 

^ country. But even be it, that he had ufed that ex- 

If - pieffion for the firft time, the queftion is, was it a novel 

1^ ^^Beftion in Courts of Equity, that a modus was too high 

e . t» be valid ? 

z - I own it does appear to me, that that cafe in 1 djps 
\ .918 a very extraordinary cafe, and I am perfedly at 
S: ^ lofs to conceive how, in the cafe of Chapman v. 
JL 9tutby when Lord Hardwicke direfted fo many in« 
, I ^paries to be made^ in order to ground his decree, a 
fi. ittodus of I/. 2d. for lands in the very diftrift^ to which 
ii| '*the mod^ before him related, namely the diltri^ of 
A ^Umney Marjh^ where the parfon bimfelf had fued for 
P the e(labli(hment of ix. 2d. an acre, could have efcaped 
r Attention; it does ftrike me that there mul^ hare been 

T fome» 
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281 1. fomething in that authority » that was intrinflcally defec« 
^ *>■*■ *J live ; becaufe, if it is confidered as a determined cafe, 

Mgunft that a modus of i /. 2d. had been eftablifhed, it (bikes 
me as a very odd thing that Lord Hardwicke, with all 
the inquiries he direded, ihould have overlopked it ; it 
therefore feems to me, that that cafe did want authority 
at that time of day ; it feems to have been a cafe of that 
fort, where the red:or miftaking his rights, the pa- 
rilhioners felt themfelves difpofed to let him go on with 
the miftake ; and therefore, that either there was fome 
collufion upon that occaiion ; or that the parfon was m 
an error, which it was not to the intereft of the occu- 
piers of the land to reftify {a). In this cafe of CbapmoL 
V. Smith ijb) a modus of 9^. per acre for marih land, 
except when fown with com or planted with hops, vas 
not determined without trial ; but it turned out that it 
was in fa6t a ftrong cafe, with refpefl to hops, bong 
plants of a modem introduction, which gave it the air 
of a modern compofition ; and Lord Ha&dwicu 
felt the force of the argument arifing from the cckd* 
parative value of money, becaufe gd^ an acre, accordng 
to my idea, could not ftand that criterion ; and he » 
troduces the diftindion that has been fince adoptedi iitf 
which I cannot fay I feel very much, between a mochi 
for the land, or a farm modus, and a modus for aip^ 
cific thing; but Lord Hardwicke, in' followiDg diii 
diflin£lion of a farm modus and a modus for a fpedfic 
thing, confiders it as a mere matter of fa& proper far a 
jury. Now it is pretty clear, that at this 'time of d^i 

{a) It 18 obfervable in this cafe of Swtnnoci ▼. Higpnfmt^ 
no counfel appeared for the defendapty which much corroboitf 
what Mr. Baron Graham here fay; of that cafe : But this ohioffi^ 
will not apply to the cafes referred to in note (0)9 p. 300* Froasfl* 
of thefe cafes hating been noticed by Load Hardwicki i> ^ I^ 
judgment in the cafe of Chapm» v. Smiii^At it probabk tiut d( 1 ^ 
inquiries upon that occaiion did not extend beyond the Court i |^ 
Chancery, and the manufcripts of Lord Chief Baron Ward. 

W sGw.847. sVef.506. 
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Lord Hardwicke had not arrived at that clear and igu, 

found conclufion, which all the Courts have fince come ^ ■->- ^ 

to ; in that inflance he grounds himfelf particularly upon tgiinfT 

the cafe of Giffard v. Webb : But in Bijhop v. Cbichejier^ 

vx which cafe the fame modus was fet up. Lord Thur- 

JLov (and no perfpn perhaps had more confidered the 

fnbjed than he had) faid ; *^ that the ranknefs of a modus 

*• depended upon the hiftory of money, and certainly 

^ was in itfelf a queftion of fad, and not of law ; but 

that although it were a queftion of fad it was a 

queftion which the Court had often decided ; that th» 

^ modus was notorioufly rank ; and if fo, there was no 

^ reafon why a Court of Equity (hould dired an ifltie 

** to try a fad, of which it was perfeftly f^tisfied {c)y 

When the cafe of AJkew v. Greenbill came before this 

Court, we were prefted with contradictory autkorities, 

^ and we thought it better to dired an iifue ; but I own 

the rdiilt of that was not fatisfadory to me ; and when 

-: the caufe came on, the learned Judge, who tried it, Mr. 

Barmi Sutton, put it very ftrongly to the jury, that 

k exceeded the fcope of all probability, and even was 

Kzt to impoffible, that the ^rice of a lamb ihould be 

. it that time of day 2s. 6d.^ and accordingly he left the 

^'. vjnry with this very ftrong dire&ion ; and they adopted 

'^^Itts opinion, finding a verdidt for the defendant ; upon 

4lbt oceafion, there was afterwards an application to this 

Court for a new trial, upon the ground, that the learned 

I lodge, in bis diredion to the jury, had declared his 

opfaiioQ much too decifively, and had left no exercife of 

judgment to the jury; the Court however refufed a 

. ftew trial, and held that the Judge had not exceeded his 

province : now when I find that, in a cafe of this fort, 

* tile only effed of fending the queftion to be tried by a 

jury, is that the Judge fhould moft authoritatively (hite 

What the ^law is upon the fubje^t, that the thing is not 

Only without the verge of probability, but even of pof- 

{c) 4GW. 1320. 
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1811. fibility ; it is ftrange to fend that to a jury, which k no 
Wpi "i^- ^ queftion at all for a jury : When one confiders the ex- 

FIbaton j j 

againa pence of fending thefe queftions to a jury, if the Cooit 
^^°^* has a diftind opinion of its own, it is bound to do that, 
which it has a right to do, to deliver that opinion ; and 
not only have the Court a conftitutional power to decide 
it in the firfl inftance; but the parties have a right to aik 
for the opinion of the Court. 

The lame modus came before the Court of Cwmm 
Pleas J in the cafe of Pyke v. Dowling (rf), upon a cafe 
direfled by Lord Chakcellou Bathurst; butbe^ 
though undoubtedly a man of great learning, and very 
great experience, had precluded the queftion, by the 
manner in which he fent it ; and the certificate of the 
Judges of the Court of Common Pleas is dedfive to (hew, 
that that Court confidered itfelf as concluded upon the 
queftion of ranknefs ; for undoubtedly the queflion of 
ranknefs is, and can only be, ufed to fhew^ that die I 
payment is not immemorial. 

All thefe cafes agree that ranknefs is a queftion of 
fad ; but that it is not therefore excluiively the province 
of a jury, efpecially where all this is to be left to the 
hazard of conje^lure, and that conje&ure, attended widi 
a lefs accurate knowledge of the premifes, from whidi 
the conclufion is to be drawn. I agree moft cordiaBf 
with my Brother Wood, that where any thing |s to be 
expected from parol evidence, where any thing is to be 
expe&ed from trying the credit of witnefles^ of wUcb 
we cannot judge, or where any thing is to be ezpeAed 
from local peculiarities, of which perhaps we cannot 
liere judge ; moft unqueftionably in every cafe of thai 
fort, this Court would be induced to lay, let this cafe 
have thofe lights thrown upon it, which evidence befbie 
a jury may throw upon the queftion ; but I would aft 
what circumflances are there upon the prefiaxt occafioD» 

(d) 3 Gw. 1 166. a Bl. Rep. xayj. 
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that ihould incline us to fend it to a jury ? The queftion ign. 

ftands purely upon the value and largenefs of the fums j ^- - -* 

there is indeed the poiBble circumftance of the local minik 

Talue, from the excellence of thefe meadows ; but in my 

argument^ I would make every poifible allowance for 

that, and the Court may make every allowance for that, 

with a view to judge of the ranknefs or non-ranknefs of 

the modus ; becaufe if the modufes were not in their 

own nature fuch, as^ with reference to the time, when 

they were fuppofed to have taken place, to exceed, I 

had ahnoft faid, every poffible value, that the bed paf- 

ture land in this country would produce, that would be 

a reafon for fending them to a jury. 

It appears from almoft every decree in this Court, . 
clearly the province of the Court to determine originally 
upon matters of h&. ; the Court does it in almoft every 
ioftance ; there is not a cafe, that comes before it, in 
which this Court muft not look to fee what are the fads 
of the cafe, before (hey can look at the Equity that 
«ri£58 out of them ; and in all the numerous cafes, that 
have come before this Court, there is fcarcely one de* 
cree in a hundred, which is not founded upon the de« 
Knnination of the fa&s, by the Court, without fending 
them to a jury. The only queftion is this, csLn the Court 
be fittisfied about the fads ? for if the Court be fatisfied 
-about the fad, that is all the Court is bound to look to ; 
tike Court fends a cafe to a jury, merely for its own in* 
fMination, and to fatisfy its own confcience. And my 
Brother Wood has quoted that, which I mean very 
mnoh to rely upon ; The Court of Common Pleas in 
Pyke V. Dowling fay } Courts of Equity are Judges both 
cf the fa£te and the law, and may certainly over-rule a 
modos, where they fee that the internal evidence againft 
die poffibility of its immemorial exiftence is fo ftrong, 
that it would be nugatory or oppreffive to fend it to be 
tried by a jury } and Mr. Jujiice Blackstonx alfo 

y 3 cites 
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i8if . cites cafes, which ftrikes me as bearing very fbrong upon 
^ - ^ the prefent. 

Af/k\n(i I think it was in the cafe of Pole v. Gardiner (je\ thit 

^ ooKE. ^j^^ counfel in the argument, for the firft time, in the 
Houfe of Lords, introduced the fuggefticm^ that tbe 
owner of the land might in ancient times, from pba 
motives, have made a beneficial bargain for the dei^gj. 
And in the cafe of Atkins v. Lord Willougbby de. Brake (J) 
my Lord Chief Baron did give a fandion to the argo* 
ment undoubtedly, and fuppofed It to be jiiftly applicable 
to all cafes of this fort ; but that would deftroy the 
diftinction, which this Court has always been anzkmi 
to preferve, between modufes and compofitions reaL 
And it feems to me to be out of the courfe of human 
tranfa£tions, to fuppofe that the occupiers of hmb 
would, inftead of a good bargain, fet about making 
charitable donations ; becaufe one cannot but concave 
that a charitable donation of that fort, would at leal 
have the motive wirh ir, and the charader due to I 
charitable donation ; there is always in thofe cafes aa 
oftentation mixed with it ; and it does feem (Iraoge to 
give it the air of a legal right, which would have tin 
eSeOt of defeating every trace of its original compo- 
(ition : and therefore, it does feem to me, to be ftniii- 
ing the thing very much ; and I venture to fay, that it 
is not a fafe and a fure ground : for notwithftanding the 
confidence, which Judges exprefs in the opinions of a 
jury, becaufe very few indeed have been the occafioOi 
on which they have been able to perceive in juries a n- 
luftance to receive from the Judge any inftrn^ons, he 
can give them ;: yet in every cafe of this fort, in dfa 
of payments having fubfifted for a very long time, aad 
in which every man feels a great hardfliip, I do fay, sol- 
withftanding the high opinion I entertain for the dedficft 
of juries^ that upon occafioas of this defcriptiooy I 

(e) 2 Gw. 6oi. I Br. P. C. 214. 
(/) 4 Gw, 141a. • 2 Anftr. 397, 

think 
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think no parfon could be poilibly fafe in the hands of a 

jury, who are to be told j here is a payment of two 

fiiillings, which has fubfifted 150 years, and when it ^i^aio^ 

arofe, you may prefume*a bounty was intended : for in 

foch a cafe as. an acre will (land, and i ox. an acre will 

ftand. It therefore ftrikes me that this is not a fair 

ground to proceed upon. You are to confider, was 

this a fiatir bargain ; can you in your confcience fay, you ^ 

believe the payments of 2s. an acre, at the period to 

r which thefe fads refer, were made in the view of a fair 

T; bargain ? I think that is always the true quefUon, ad« 

^7 dreflfed in the firft inftance to the Court, and I fay, with* 

-- out fear of contradidion, this Court has unqueftionably 

•^ not only the power of deciding upon the queftion of 

_ h&^ as to this fort of ranknefs ; but I fay it is a duty 

^ impofed upon the confcience of the Court to give the 

pt party the benefit of that opinion, without fending him to 

% a jury, who may be blinded by fome wild conjedure, 

E which cannot reft upon any foundation. Ii\ the cafe of 

:k.,- O^Connor v. Cooke (g\ which was a modus of 20/. a-year 

for all the tithes of 400 acres of land, and, therefore, 

confiderably lower than the prefent modufes, yet we 

know that Lord Eloon felt a great deal of reluSance 

to do what he did upon that occafion ; and he fent it to 

a jury, becaufe there might be intervening circum- 

fiances, where explanation was requiflte to be given, 

and many local circumftances, that might tend to throw 

Ught upon the fubjefk. In all fuch cafes the Court 

(ays, let every light be thrown upon them that is pof* 

fible : but when a dry queftion is prefented to the Court - 

for their judgment, I have never felt an argument yet 

U> convince me, that w*e are to give up the privilege of 

our better judgments, in order to fend it to a jury, who 

are much lefs capable of judg^g than we are with the 

ooUedive ailiftance of the Court. It is true we have 

(^)6Vef.665. 
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the power, if the jury do wrong, to grant a new trial i 

heaton ^^ ^^^y ^^^ aftray upon fome conjedlures of their own, 
•Kainfi the Court may fay we will fend it to a new trial, Mies 
quoties^ till the jury come to the conclufion, that we think 
is the right one : but perhaps the confequence would be, 
that the parties would fpend the remainder of their days 
in gaoL 

Though I cannot touch the modus of one fhillbg, it 
is not that I do not feel, that my argument will touch 
the one (hilling, as well as the other modufes, but I am 
precluded from going into that, from its having been fo 
governed. Yet thefe are ftrong grounds for a Judge to 
fay, hitherto you have gone, but you (hall go no further ; 
there muft be fome limitation, and now is the time for 
that limitation. Can you go to 4r., or where are you 
to (lop ? That we are to (lop fomewhere is clear, or 
elfe we do moft unquedionably confound that well- 
known didinction between a modus decimandi and a com- 
pofition real, which are very different things. 

Another, and undoubtedly the main ground of my 
reafoning, is that which my Brother Wood has been 
extremely accurate in diflfecling ; and he will forgive me, 
when upon the fubjeft of value by reference to thefe an- 
cient documents, for faying that he is midaken, when he 
calculates upon one-tenth of the value paid at that time; 
the rector is not entitled to the tenth of the hay, he is not 
entitled to the making of it, the thatching it, the cuttiog 
it and carrying it to market, and all thofe fort of things; 
I (hould be difpofed to fay that even according to tinife 
calculations, they would have been vaftly beyond the 
footing of a fair bargain : but I do not mean to go into 
it fo particularly. I go no further back than the 5th 
and 6th of Edward the Sixth, chapter 14. feci. 13., bj 
way of general illudration of what was the onUnarj 
value of a quarter of wheat, at that time of day ; with 
refpecl to the ancient documents alluded to, we cannot 
but fuppofe that that^ extending the fc^e from one 

^ ibilliDg 
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fhiUing to twenty, was to embrace all thofe peculiar 
drcumftances, which did undoubtedly take place in ^jjkatom 
thofe periods, not only from the revolutions in the h*^^ 
country, but from the voyages to the Holy Land ; and 
it is alfo perfectly known that a year did occur, in which 
there was nearly a famine in the land ; but you are to 
look at the fair and average price ; and it appears to 
me to be an extremely plain refult from this ftatute, 
that a quarter of wheat at that time of day rarely ex- 
ceeded 6s. Sd, 

It is undoubtedly upon thefe grounds, that I do pro- 
fefs fome degree of confidence in the opinion I have 
formed ; but it is not upon that conclufion alone, but 
upon what the Court have done. The cafe of Chapman 
v. Smith no man can read, without feeing that Lord 
Hardwicke was (training his own ingenuity. The 
cafes that have been decided, upon the fubject of rank- 
nefs, of 2s. and is. 6d. even for com, have never been 
quarrelled with, or ever difputed ; they have beea 
acquiefced in and acknowledged by the Courts in fub- 
fequent times. So therefore the cafes ftand, and I have 
no difficulty in faying there mud have been fomething 
radically wrong about it, that a man ihould be filing a 
bill for a modus of is. Qd. for the tithe which was worth 
to him at leaft lox., and this ftruck me as an extraordi- 
nary thing ; but except that cafe, there is not one fingle 
cafe, which has carried it above is. per acre for hay only, 
the land ftlll remaining liable to the tithe of wool, of 
lamb, and every other prsedial tithe, and liable likewife 
to an agiftment tithe. 

Macdonald, Chief Baron. I fhall for many reafona 
ftate the grounds of my opinion very fhortly. My Bro^ 
ther Wood has ftated the cafe fo confpicuoufly, that I 
{hall confider the fads of the cafe, and ail the circum* 
fiances belonging to it, as perfeftly familiar to every one. 
\ t^e the fliort queflion to be this, whether there be 
any period between the MiiPg^ .which ha$ beejgi already 

eftat). 
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i8ii. eflabliihed, and which I ihall fpeak to prefently, and a 

^ " " ■ " ^ fum amoynting to the value of the thing, at the end of 

•Ksina the lath century? Now it feems to me, after the 

CoMx. ftruggle that has taken place in this Court, and in the 

Court of Chancery, labouring with the greateft mge« 

nuity to get at the poflibility of one (hilling, being pay- 

ayable as a modus decimandi for a part of the produce of 

an acre of land, (for the hay is no more,) to go 50 fer 

cent, beyond that in one inftance, and 100 per cent, h 

another, would be going too far ; and that therefore 

the Court exercifes its jurifdidion very properly, in 

flopping where they do. 

In the cafe of Pole v. Gardiner (i&), this Court held 
that i2d. an acre for meadow land, and %d. for h^ 
meadow were bad modufes ; and though the Houfe of 
Lords reverfed the decree, they neverthelefs forbore to 
give the cofts ; I might draw this conclufion from that, 
namely, that they thought it a queflion of very great 
difEculty, and one which the parties were warranted in 
bringing before their Lordfhips. In the cafe of WM 
V. Giffard(J)y the 3^. a lamb was held good in diis 
Court, and afterwards affirmed in the Houfe of Lords ; 
but Lord Chamcellor Thurlow ventured to givei 
diffei^ent opmion, I dare fay expecting, that a decifion 
bf the Lords would be taken a fecond time upon it. In 
Bate v. Hodges (i6), one (hilling for hay and all fmill 
tithes except hops, was held good ; but that was de» 
cided after very confiderable flu£tuation of opinion, and 
the opinion was qualified at laft with a fpecies of pro- 
teft againft this being a proper modus in the cafe of 
)iay alone. In Chapman v. Smith (J)^ Lord Hard* 
y wicke's mind was greatly agitated, though the modos 

there fet up was only ^d. for the tithe of hay and paf* 

{b) 2 Gw.6oi. I Br. P.C. 214. 
(i) 2 Gw. 708. 4 Br. P.C. 212. 
(i) 2 3w. 645. Bunb. 125. 
(/) 3 Gw. 847. 2 Vcf. 5otf. 
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lire, and all fmall tithes, except flax, hemp, and hops : 
n that cafe he fent for, and had the benefit of the notes 
>f Lord Chief Baron Ward ; and it is obfervable, that againft 
le refted upon two of the cafes I have already men« 
ioned, from which it is clear, that he did not think thofe 
afes were little to 'be regarded. The cafe of Pyke v. 
DawJing (m) is the next, and I have been informed by 
I perfon, who attended very much in the Court of 
'Chancery, that when that cafe was fent from the Court 
>f Chancery^ worded as it was, to the Court of Common 
?leas^ there was rather a kind of fmile in Weftminfter* 
bail ; becaufe the queftion fumiflied its own anfwer un- 
ivoidably. In Markham y* Huxley (n), it was one 
hilling for a day's math ; that was alfo fupported, the 
lay's math or half the Chefhite acre being 80 rods of 
$4 fquare yards each, which anfwered to one ihilling for 
-ather more than an Englifli acre,. In the cafe of Gale 
u Carpenter (o), we find the firft inftance of an attempt 
:o fet up two fhinings ; but that was not, as in the prefent 
:afe, for hay alone, but it was for a commodity infinitely 
more valuable, for all grain from enclofed lands, and 
I Hd* for common field lands, and the decree againft thofe 
nodufes was acquiefced in without appeal. In the cafe 
>f O^ Connor v. Cooke (^), it is clear that Lord £Lt)ON, in 
liis own private judgment, confidered a modus of oneT 
[hilling as a monftrous payment ; but that he could not 
;o againft what had been done fo frequently by the 
Court, and therefore felt himfelf cojBpelled to fend the 
3ne {billing to an ifiue. 

Now finding no refting place whatever beyond this 
(hilling, I cannot think myfelf warranted, after io much 
difficulty on the part of Lord Hardwickb, and after 
fo much difficulty on the part of a fucceffion of Judges, 
in cafes of one fliilling, to add to it in one cafe 50 per 

(m) 3 Gw. 1166. a Bl. Rep. 1257.^ (n) 4 Gw. 1499. 

\o) 3 Gw. 945. {p) 6 Vcf. 66$. 
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1811. cent, and in the other 100 per cent, when the poffitnlity 
of 9^. and a {hillings have been doubted by the greateft 
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againft lawYcrs. Thefe therefore are the reafons which fadsfy 
^^*^*' me, that thefe two modufes ought not to go to a jury. 
Would to God that this, or fome fuch cafe m^ht go to 
the Houfe of Lords, and then we fhall learn where we 
are to ftop, if they will rouchfafe to tell us. For the 
prefent I mean to ftop, till I am better informed, at 
thofe limits to which the Court ojF Exchiequer and tk 
Court of Chancery have hitherto arrived, not witboot 
great difficulty and great doubts. 

I have confulted with my Brother Thomson upon 
the fubjed, and he is of the &me opinion. 



19th and loih, , ^ • 

iSio; B£MNBTT V. Neajlb and Others. 

And Jtftf; 6th, 
181X. 

The Court T^HIS was a bill for tithes, filed by the redorofthe 
an ifliie to try parifli of Skeffington^ in the county of Leicefter^ and 

re^r^crl^'Jhc *^ defendants by their anfwer claimed to be exempted 
defendant h»$ fyom the payment of all manner of tithes, arifinirfiioin 

by his anfwer -,,,.rt- ^ ^ n#» % 

only aiieired the lands m quelhon (about 700 acres), uve and except 
a mo us. ^ certain modus, or ancient compofition, or rate, or cni^ 

tomary payment of 40/. per annum^ payable half-yearlj 
at Lady-day and Michaelmas-day old ftyle. 
A general iiie- For the defendants it was contended, that the notke 
anfwer, ihitde- giveu m this caic to diiloive the compofition, lupponng 
nm bTaffeXd 1^ ^^ be a mere temporary payment, was infi^ckot, 
by thcnoiicein jj^jpj. jq determine the compofition " at and from the 

any way, i» not o r 

a lufficicnt inri- « 25th day of March^ when your year therem wffl 

matuntoplain- ^, • •• * • • *•/! 1 • » 

tiff, tha- defend- '^ cxpire ; and it was infiited upcxi, that they veie 
Tor^^'^^t entitled to take the objedion now, having in dieir 
tie Mifuffiticncy anfwcr dated, that they could not be affeded by the 

ot the Qoctce. ' ' j 

notice in any way, which gave the plaintiff to underftand 

that 
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fo the notice in every pof- 
' t; make that obieftion, „ 

J ' Bennitt 

of \ the anfwer, was againft 

■' (^), and Bijhop and others. 

lintiflf's pro- 
. he could be 
the infufficiency of 
;, whether the Court 
iiutice of your intention* 
^reifion, as that in the anfwer, 
..s a fufBciently clear intimation to 
ae defendants intended to rely on the 
wUe notice, 
wtion was over-ruled, 
.e part of the plaintiff, a bill filed by a former The anfwer to 
^, and the anfwer to it, were read j but upon at- ailo'° e<?io bc^ 
opting to read a crofs bill and anfwer, between the [hc'^orf'oU wii 
le parties, it was objeded that the anfwer could not and anfwer was 
admitted, being evidence, for the party, by the party [ng ieen'no ''' 

^ If further proceed* 

•**"**• ings on the 

For the plaintiff it was urged, that this might be taken croiv-biU and 

part of the proceedings in the former caufe. 

Fhomson, Barm. When iffue is joined, or any 

xee is made, you take the bill and anfwer as intro-' 

Etoryto, and explanatory of the decree ; but here it 

iS not appear that any thing was done upon the crofs 

1 and anfwer. i 

Fhe objedion was allowed* 

rhe SoHcitorXieneral^ Dallas^ and Dowdfwell for the 

iDfiff. The payment of 40/. per annum for 700 

n of land would amount to much more than u. per 

le; the Court therefore, notwithftanding the conti- 

ky of payment, would be bound to decree an ac- 

tmt, becaufe of the ranknefs of the modus attempted 

{a) 3 Gw. X204. {b) 4 Qw. 1316. 

to 
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1811. to be eftablifhed. But independently of this, weflieir 
t— — V — ---J by documentary evidence, that long -fince the time of 

a^lnft^ legal memory, the value oiF the whole living did not 
•nd othm amount to half that fum. In the taxation of Pofe 
Nicholas it was valued only at 13/. 6/. 8d. In the 
ecclefiaftical furvey, in the year 1344, at 20 marks : and 
in the ecclefiaftical fi^vey, under the zQt of Henry the 
Eighth, in the year 1526, at 12L ly^gd.^ and no 
argument can be drawn in favour of the modus, from coo- 
ftant payment, as the prefumption that might arife from 
that, even if admiflible, would avail nothmg here, where 
it if rebutted by thefe documents. But the plaintiff's 
cafe does not reft here, for that this is no valid modus 
is put out of all doubt by the proceedings in a caufe in 
this Court, in the year 1715, upon a bill filed by Brmie 
the then redor, and a confiderable land-owner in die 
pari(h, againft R. Bearne(c% for the tithe of Grw^ 
Wood; who in his anfwer fet up the payment of loAas 
the fourth part of this 40A, and it was in evidence in 
that caufe that 1 50 years before that time, upon the 
enclofure of part of the lordfliip of Skeffinpon^ an agre^ 
ment was made, between the then reftor and the pro- 
prietors, that a compofition of 40/. fhould be paid in lieo 
of all tithes arifing from all the new enclofures. Under 
all thefe circumftances, it is impoiBble to fay that this 
is a good modus. 

Dauncey^ Leach j and Heald for the defendants. This 
is clearly either a modus, or a compofition real ; oor 
evidence is decifive primd facie evidence of a modus, 
and though the amount may a little exceed ix. per acre, 
yet it is not fo very rank, that the Court will at once 
make a decree againft it, without firft direding a 
ifTue. But it is faid, that the former fuit in this Court 
has deftroyed this modus ; if fo, it has alio laid fuffideot 

^ ground for prefuming a compofition real ; in fuch caiei 

(r) a Wood^ 27. Brown t. Bearne. 
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t Is enough if the Court can fee that, from whence they 
nay prefume, that a deed once did exift ; here, by the 
ilaintiff 's own evidence, the exiftence of the payment is 
hewn prior to the reftraining ftatutes of EliTuibeih ; from 
hat evidence the redor and his parifhioners were clearly 
legotiating about the tithes of the lands intended to be in- 
:lofed j it is fair, therefore, to prefume, that the patron 
Lnd ordinary confented to the agreement. Franklin v. 
holmes (^), Sawbridge v. Benton (d)^ and Oxendon v. 
^kinnet (/). 

(Wood, Baron. Do you not prefume an endowment 
Tom ufage in favour of a vicar ; and why not prefume 
I compofition real from ufage againft him ? (/) ) 

It may perhaps be faid, that we fhall not be permitted 
:o go into another defence, befides that upon the record, 
ind thatjt upon this anfwer, we cannot now fet up a com- 
pofition real ; but this cjde comes in fa£t to the fame, as 
the cafes of Ekins v. Dormer (g)^ and Scott v. Fen- 
wick (b). We have fee up a modus, but the plamtiflf has 
rebutted that, by (hewing the payment to be a compofi- 
tion real } under fuch circumftances the Court cannot 
decree an account ; the plaintiff, therefore, muft either 
have his bill difmiffed, or confent to an iffue. 

The Solicitor-General in reply. This is a bill fimply 
for an account of tithes, and our cafe, which is the com- 
mon law right of the redor, is admitted by the defend*- 
ants ; the onUs^ therefore, of proving an exemption from 
it, lies upon them ; they are bound, ' in controverting 
this common law right, to fet out in their anfwer the 
grounds of their defence ; here we are apprifed, that 
they intend to rely on an immemorial payment, and they 
mufl rely upon that alone : we have ihewn, that the 
payment originated fince the time of legal memory ; and, 

{c) 3 Gwill. 1229. (^) 4 Gwill. 1397. (f) 4 G will. 1513. 
(/) On the do£lrine of prefumption, fee Scott v. Airey, 3 Gwill. 
1176. per Eyre, Baron. 
ii) 2 Gwill. 800. 3 Atk. 534. {h) 3 Gwill. 1250. 

by 
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i8ii. by fo doing, have negatived their only claim to an ex« 
^ "-" -' emption from the payment of tithes in kind, namely, 

againa the immemoriality of that payment. It was then argued, 
wd oihCTs. ^^^^ it was competent to them to fet up a new defence, 
arifmgout of our evidence; but it is clear, that, upoQ 
^ thefe pleadings, they cannot fet up a compofition real ; 

nor upon any pleadings whatfoever can they eftablifh a 
compofition real in this parifh. In the cafes cited, die 
fubftance of the defence was laid in the anfwer ; die 
amount of the modus is a matter of no confequence, the 
defence being of the fame defcription ; here the atten- 
tion of the plaintiff was only called to an immemorial 
payment ; it would be caking him by ferprize to admit 
the defendants now to fet up a real compofition ; it would 
in fa6t be to introduce a new fubjeS, no where to be 
found in the anfwen But, even if the Court could upon 
thefe pleadings enter into that queftion, ftill the defend- 
ants ought to prove all the requifites for a compofitkxi 
real ; where a money payment has not immemorialitj 
attached to it, the Court has never been fatisfied irith 
the mere proof of conftant payment, even though prior 
to the reftraining ftatutes : they have uniformly faid, diat 
a bad modus (hould not (belter itfelf under the cloak of 
a compofition real. 

Though modus and compofition real are in their origia 
the fame, yet the Court has always required fomethm^ 
more in fupport of the more modem payment, than ia 
the cafe of a modus ; and they require more than hai 
been proved in this cafe : you mud either fhew the deed» 
or give pofitive proof of its former eziftence : here the 
Court are called upon to prefume it, though no traces 
whatfoever are (hewn : but Courts only prefume deeds 
to have exifted, when neceflary for the legal enjoymeot 
of a right ; never, when, as in the prefent inftance, the 
legal enjoyment might have been without deed, b 
Franklin v. Holmesy Lord Mansfield only (ays, that be 
is not iatisfiedy that they cazmot prove a compofition real, 

«7 
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prefuming the deed; the dodrine of prefumption igti. 
a fovourite do£trine with him ; and furely a loofe ^„" ^ -^ 

Ssnnstt 

3 of a diilum of his cannot be oppofed to the pofitive Mind 
lority of Mr. Jujiice He ath, and to the authority of ^i otbm 
. Baron Eyre in the cafe of Hayw9od v, Nicbols (1)^ 
to the cafes of Robin/on v. Appleton (Jc) and Smtb y. 
\dard; efpecially as Lord Mansfield in Haywood v. 
hols faid, that he confidered the di(lin£tion between a 
dus and a compofition real to be fettled. The cir- 
(iftances of the cafes of Sawbridge v. Benton^ and 
rndon v. Skinner were very different from the 
fent. 

The Court this day delivered their Judgment. 
W^ooD, Baron. This is the cafe of a bill filed by the Mm^i 
intiff, as re£bor of Sbeffington^ againft the defendants, ^ 
occupiers of land in that parifh, for an aocount of 
les ; the defendants fet up an immemorial modus of 
/. a-year, in lieu of the tithes of the ancient enclofures, 
Qtsdning about 700 acres ; Witneffes have been exa* 
ned on both fides ; and the plaintiff, in order to nega- 
e the immemoriality of the modus, has produced evi* 
ice to prove, that this payment originated in an agree-^ 
'nt between the re£tor and parifhioners, within the 
le of legal memory ; and that evidence feems to carry 
^ agreement back to a period, before the reftndning 
tute of Elizabeth : upon which the defendants' coun- 
contend, that, although this evidence negatives i 
^fcriptive modus, it yet affords a ground to prefume a 
nipofition real (meaning a perpetual compofition, inadei 
tween the reign oi Richard the firfl and the 13 th of 
izuibeth\ and that as this appears from the plaintiff ^s 
^xx evidence, the Court ought to fend the queftion to 
IDry to be tried; And one general and important qued 
^ has been argued ; and that is, whether ttfage and 
ntinual payment alone, are not fufficient evidoice to 

(i) 3 Gw. 1 120. (i) 3 Cw. IIOX. 
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i8ii. be fent to a jury ; and from which they may prefumo, 
V "-"■ "^ that fuch a compofition real did exift« as the oridn of 
djjCHinft luch ulage and payment, 
amd Others. Upon this firft pointy a^ well as upon fome others; 
the ranknefs of modufes ; and the not prefummg a graot 
^jpm& a lay impropriator from ufage and enjoyment ; it 
i§ my misfortune to differ in opinion fh)m fome deciiioos 
of this Court, not from captious motives, but from a 
confcientious conviction, that thofe decifions are not 
founded upon the true principles of Law and Jufiice; 
and therefore I feel it my duty to endeavour to eSefi a 
reftoration of the law to its true conftitutional and legi* 
timate ftandard: when I fhall be told by the higheft 
Court of Judicature in this kingdom, affift^d by the odier 
Judges of Wejiminjier Hall (as I fuppofe that affiftaoce 
wpuld.be called in), that the decifions I oppofe are right; 
I fhall then acquiefce and confo^n to them* I have 
already giyeu my opinion, in the cafe of the Attomti* 
General to the Prince of Wales v. Sir John St. Aubpi and 
others, that a Court of Equity cannot try a mere 1^ 
title^ but that it mud be tried at common law by a jury. 
I have given my opinion in the cafe of Heaton v. C$tki 
and others^ that Courts of Equity cannot try queftiott 
of cuftoms or prefcription, but that they muft be fent to 
be tried by a jury. And I muft here make one remarici 
' that my meanyig may not be miflaken in one point, that 
I. may not be fuppofed to be contending, that Courts of 
Equity are not judges of the £ii£ls, as well as of the 
equity of a cafe; for I do not contend for any fiich 
thing : undoubtedly in general they are judges of the 
£a£ts, upon. which the equity is raifed ; they could not 
ptherwife exercife their jurifdi^tion. My propofition waii 
and is, that there are certain branches of the law, that 
are not within the jurifdi£tion of Courts of Equity; 
namely, legal titles, cuftoms and prefcriptions, wUch 
muft be tried by a jury : It is the right and privilq;e of 
the fubjed to have them tried by the common law, and 
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by a jury ; confirmed to the fubjeft by the great charter 
of our liberties, and many fubfequent ftatutes; and 
when fuch queftions occur incidentally in a Court of 
Equity, the Court ought to tranfmit them to then: pro- 
per tribunals for decifion, and to have thofe dectiions 
returned to them to proceed upon: In other cafes. 
Courts of Equity may, or may not, fend difputed fefts 
to a jury, according as they do, or do not, find any dif- 
ficulty in determining the fefts themfelves ; and that is 
what is properly called, fending it to a jury to inform the 
confcience of the Court : But if it is meant, that it is 
to depend upon the confcience of a Court of Equity, 
whether the fubjeft's legal title to his freehold, or to 
his cuftoms or prefcriptions, (hall be determined by the 
common law and a jury ; with humble deference, I fay, 
that is not the Law and Conftitution of England. 

With refpeft to the prefent queftion, before I proceed 
to examine it, it may be neceflary to define, what is z 
compofition real, and what is a modus ; they are one 
and the fame thing in their nature and fubftance, though 
commencing at different periods ; A modus, is a com- 
pofition made between the parfon, patron, ordinary, and 
land owners, before the reign of Richard the firft, where- 
by the latter agreed to pay to the parfon, for the time 
being, for ever a certain fum of money, or other thing, 
in lieu of tithe ; a compofition real is the fame fort of 
agreement made between the fame parties, after the be- 
ginning of the reign of Richard the firfl:, and before 
the 13th of Elizabeth ; up to which period fuch compo- 
fitions might be made : The period of commencement 
then, is the only difference ; the former it is admitted 
may be proved by ufage alone, the latter it is contended 
cannot. 

In this cafe I fhall confine myfelf to the queftion, wher 
ther ufage alone is evidence of a cdmpofidon real, mean- 
ing always in ufing that term, a compofition, legally 
tnade between the reign of Richard the firft and the 
' 15th oi Elizabeth y I will^ firft of all, fully and fidrly ftate 
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all the cafes I have met with, from which the negative 
of that propofition is attempted to be fuftained, with 
fuch obfervations as occur to me upon them y and (ball 
then proceed to anfwer them. The firft is that of R(h 
bin/on v* jippleton (I); and the whole cafe, as it is reported 
m Gwillimj is this : " Bill for tithes. The defendant fet 
*^ forth a real compofition made before the time of 
*• Queen Elizabeth between the parfon, patron, ordinary, 
** and occupiers, by which an acre" (meaning is. an 
acre) ^^ was agreed to be paid in lieu of tithe hay, on 
^^ the lands through the diftrift of Disfortb in the parilh 
" of ^opcHffe in Torkjhire. All the evidence in the caufe, 
^^ fo far as it went, tended to prove a modus. The 
** Court were of opinion, that though in cafe of a real 
^* compofition, it is not nfeceflFary to produce the deed 
** of compofition, yet there mufl be evidence tending lo 
^^ fhew «that fuch a deed had been executed ; whereas 
the evidence in this cafe went to fhew a prefcriptive 
payment or modus, which ought not to be confounded 
'^ with a real compofition. Decree for an account of 
^^ tithes in kind. And in Smith v. Goddard at Serjeants 
♦• Inn Hall at the fittings after Michaelmas term in the 
** fame year, the fame point was determined." This 
cafe is reported alfo in Woodj and there it does not appear 
that the compofition was pleaded with (hat formab'ty, as 
flated in the report in Gwillim ; it is dated thus j ** Thai 
*^ there was within the faid townlhip a real compofition 
<^ of 12 pence an acre, payable at Christmas yearly 
^^ to the proprietors of the faid tithes in lieu of all tithe 
" hay growing therein :** he does not take the feafl no- 
tice of the ground upon which the decree was founded: 
The decree appears to be figned by Smith Chief Barwi 
Eyre and Hoi ham Barons. This cafe in Gwillim is 
reported from a manufcript note, but whofe note it was, 
nobody knows \ it appears to have been decidfk( without 
any argument of counfel ; any cafes cited to fuppoft 
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it ; or any difcuflion upon it ; without any time being xSn* 
taken to confider it, and by 3 Judges only : and the BiKWfrr 
cafe of Smith v. Goddard followed in the fame way. It JR*^"^ 
has been implicitly followed fince, and I will ftate what and othert. 
I find reported on that head. 

The firft cafe was in the year following, (1778,) fliijr- 
^ood V. Nichol/s (m) in the King's Bench^ tried before Mr. 
Baron Eyre upon the circuit (one of the Barons who 
concurred in the decifion in Robin/on v. Appleion):- 
This Was a feigned iflue founded upon an enclofure 
bill to try, 1 ft, whether the fum of 4/. paid in lieu of 
the tithes of a farm was paid as a modus in lieu of the 
** tithes? 2d, whether it was paid as a compofition 
** real ?*' " Baron Eyre told the jury, that where there 
was no other evidence given than that of a certain 
annual fum, it muft be confidered as proof of a 
modus, and was not fufficient to prove a compofition 
real/* The jury found a verdift for the modus; 
There was a motion made for a new trbl upon the 
ground of ranknefs ; and the cafe of Smith v, Goddard 
was cited by Adair^ as determined at the iittings after 
the then laft Michaelmas term, where a modus was 
proved to have been paid regularly for 150 years. The 
defendant afterwards varied his cafe, and inftead of ftat* 
ing it to be a modus wifhed to ftate it as a compofitbn 
real, but the Court would not grant an iflfue upon that 
ground, but only whether it was a modus 0^ not, beqaufe 
the mere fad of payment was no evidence of a real 
compofition ; Lord Mansfield fays, *' to fupport an 
** uninterrupted ufage you prefume any thipg, I take 
♦* the diftinftion between a modus and ^ real compofi- 
*• tion to be fettled," that is a part that has been relie4 
upon, ** There is a great diflPerence between a modu$ 
*' which is rank upon the face of it, and which is to be 
•* made fo by evidence ; as if there were a modus of one 
** fhilling for a fheep that would be rank upon the face 

(«) 3 Gw. I tao« 
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" of It ;•* It has been argued, that Lord Mansfield 
recognized Mr. Baron Eyre's diftindion between the 
evidence to prove a modus and a real compofition : It is 
impoffible he could mean any fuch thing, when m the 
preceding fentence he fays : to fupport an uninterrupted 
ufage you prefume any thing ; would he not then have 
excepted the compofition real ? all that he meant, I am 
perfuaded, was, that there was this diflin£Uon, in the de* 
finition, between the modus and a compofition real ; with 
refpeft to the one, that it was of prefcriptive antiquity ; 
and that the other was made after the time of legal me* 
mory, and before the reftraining ftatute; and if that 
had been his meaning, which is contended for, could he 
only 3 years afterwards, in Franklin v. Holmes^ have (aid, 
that he was not fatisfied that a compofition real might 
not be proved by Ufage alone ? In Gwillim there is i 
note upon the cafe of Haywood v. Nicholls^ where Smith 
V. Goddard is quoted ; and the note is this, " Lord Chief 
" Baron told Buller Jujiice^ that this cafe of Smith v. 
^^ Goddard was determined on the particular circum- 
" ftances of it, and no general rule was laid down ;** 
the fair inference to be dravci from this is, that Mr. 
Jufiice Buller was furprifed at the decifion, and had 
been to the Chief Baron to inquire about it, and had got 
that anfwer ; and the anfwer imported, thsit no fuch 
general rule, as that a compofition real could not be 
proved by ufage alone, was laid down. 

The next cafe is that of Franklin y. ^Holmes (n)i 
which was an action tried before Mr. Jufiice H&ath 
at Oxford^ and the pleadings contained three ifTues. 
** The firft, to try whether one John Pearce^ and all his 
^^ ancefliors, whofe heir he then was, from time imme- 
^ morial had been ufed to pay to the king and his royal 
•* predeceflbrs the loth of the redory oi Warpfgranef 
** and that in confideration thereof, the faid John Peara^ 
<^ and all his anceftors, &c. had received and taken to 
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*' his and their own ufe all and fingular the tithes both i8zi. 
great and fmall arifmg within the faid parifh of Warpf- 
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grave : the fecond, to try whether by fome ancient •pwft 
^^ real compofition the owners or occupiers of lands within mod Qcbf^ 
^^ the pari(h had from the making of fuch real compofi- 
^^ tion, paid the owners of the faid tithes the fum of 
^^ 2o/. in lieu and compenfation thereof; and the third 
** iflue was to try whether an ancient modus or prefcrip* 
** tion of 2o/. was in like manner paid^ and payable for 
*^ the faid tithes/' Upon the trial of the caufe the 
counfel entirely abandoned the third, and acknowledged 
that they could not fuppbrt the firfl: iflue, unlefs the 
Judge would endorfe on the pq/iea another rights if the 
jury (hould find it ; which the Judge refufed to do : and 
Upon opening the evidence in fupport of the real compo- 
fition, which was attempted to be maintained by the tefti- 
mony of witnefles, in fuch manner as prefcriptive rights 
are ufually proved, the Judge aiked whether there was 
any evidence other than the proof of payment by the 
teftimony of living witnefies, whence a prefumption 
might arii'e or an inference be drawn, that the compofi- 
tion in queftion exifted before the reftraining ftatute of 
13th of Elizabeth ; and upon being anfwered in the nega^ 
tive, the plaintiff was nonfuited : and upon the motion 
for a new trial. Lord Mansfield £add, ^< None of the 
^* iffues were tried : the reafon why the fecond was not 
^^ tried is, that they cannot prove a real compoHtidii by 
*^ prefuming a grant before the 13th oi Elizabeth : bttt 
'^ I am not fatisfied of that. The . Judge thought h6 
'*• could not endorfe a different cuftom, where an iffue is , 
'* direded, without an order. It ought to be endorfed^ 
'^ and valeat quantum valere foteji.^* The rule for a 
[lew trial was made abfolute. In this cafe you have die 
authority of the Judge at Niji Prius, addpdng the deter- 
mination of the Court of Exchequer^ and on the other 
band Lord MANSFiELDi Chief Jujiice of the Court of 
King*s Bench (and in which we may fairly prefume the 
reft of that Court concurred) exprei&ng, that he is not 
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igii^ fatisfied with that deterxninatioa, and fending it tea new 

%m *' " m J jtrial. This cafe incontrovertibly proves, chat Lord 

AKainft* Mansfield could not three years before, in Uayvt^od 

aa4 o^n. ^* Nicbols^ mean to fay, that a real compofition could not 

be proved by prefuming a grant from ufage. 

The next cafe is Heathcote v. Mainwaring at the Rob 
m 1 79 1 (0)9 and the whole we know of that cafe is tfais: 
^^ In this cafe it uas ftated by Mr. Lloyd^ and admitted 
ff by the counfel for the defendant, that in the cafe of 

Robinfon v* Appleton^ and in Hawes v. Swainej Exck* 

quer fittings after Trin/Vy term 1789, it was fettled 
^* that a compofition real could not be eftabtiihed, with* 
^ out ihewing the deed, by which it was created, or 
^^ proving the adual exiftence of fuch a deed; for 
<* otherwife every bad mpdus would be fet up as a real 
f ' compofition j and there would be no line drawn b^ 
^< tween them ; and the Majler of the Rolls agreed this 
^^ to be fo/' Now this cafe imports no more, than that 
counfel on one fide ftate, and, the other admit, that fuch 
a point had been determined in the Exchequer ; and the 
Mafier of the Rolls agreed that it had been fo deter< 
mined : how the queftion arofe does not appear ; there 
was no difcufiion of the point, nor any determinatioa 
confirming it ; there was the mere ftacement of a cafe, 
that had been decided in the Exchequer ; and the Majter 
of the Rolls aflented, that it had been fo decided. 

There is another cafe of Sawbridge v. Benton {p\ in 
Hit Exchequer 17939 in which the Court, afiumingitto 
be a fettled point from the cafes of Robinfon v. AppleHei^ 
and Snuth v. Goddard^ that ufage will not prove a com- 
pofition real, confide*, whether the evidence in that caufe 
does not prove a compofition real ; and they hold it does; 
and they prefume from circumftances the confent of the 
ordinary to that compofition real. 

(•) 4 Gw. 1345. 3 Brp. Ch. C 2x7. 
{p) 4Gw. 1377. 3 Anftr.37a. 
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I think I have gone through all the cafes ; imd cer- 
linly the ^two cafes of Robin/on ▼. Applettmy and Smtb 
. Gcddard^ have acquired great weight and authority, 
rem having been fo implicitly followed : but I may fay 
lat they have been fo implicitly follo^^ed, without any 
evifion, or examination of the grounds and reafons that 
ipport them ; and I think I may add, that the Court of 
Zing^s Bench was not fatisfied with them. 

The cafe of the C$rporathn of Bury and Wright v. 
lH)ans{q) in the year 1739 has been alluded to : that 
afe is (me, which ought to have great weight and au- 
bority, becaufe Lcrd Chief Baren Comyks has there 
ery ably difcuflfed the queftions before him ; and very 
ully inveftigated the law relating to them : but it ap- 
pears to me that the cafe has very little, if any, bearing 
ipon the prefent queftion : that cafe only decided, that 
I lay perfon cannot prefcribe in non decimandoy either 
Lgainft a fpiritual perfon, or againft a lay impropriator ; 
\ think that cafe is rightly decided, upon the point 
>f mode of prefcription : but there is another point, 
j\z% whether a grant of tithes may not be prefumed 
lgainft a lay impropriator, which that cafe is fuppofed to 
lave decided ; but which, in my judgment, that cafe 
las not decided, and could not decide on the pleadings 
n that caufe. 

I will here ftate the diftindion, made by Lord Chan* 
:eUor Kino, ailifted by Mr. Juftice Reynolds and Mr. 
Jujiice FORTESCUE, in the cafe of Chapman v. Mon^ 
fan (r), between a prefcription in modo decimandt^ and in 
ion decimando ; ^^ The Court admitted that every modus 
'^ muft be fuppofed to have had a reafonable commence* 
^ ment ; but as to the neceflity of (hewing now, that the 
^ modus is reafonable, that feemed not to be fo clear : 
** for thefe modufes, having been from time immemo- 
•*,rial, none can know, but what there were fuch cir- 
*^ cumftances in thofe ancient times, as might have ma^e 

(7) 2 Gw. 757. Com. Rep. 643. 
(r) a P. W|D8. 565. 2 Gw. 679. 
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1811. *^ fuch a compofidon reafonable^ though at prefent diejr 

^BENNrrr'^ ** "^^ ^^^ ^® difcovenible ; that it was enough to baetj 
againfi << us at this time of day, that the pariba, patron, aiul 
•nd Others. ^^ Ordinary, before the reftri^ve ftatutes, might bind 
^^ the revenues of the parfon, and that all thefe modofei 
^^ muft have had their, commencement from an inftm- 
^* ment figned by the parfon, patron, and ordinary ; but 
^^ there could be no colour to fay, that becaufe fuch an 
^' inftrument, in fo great a length of time, had bees 
'^ loft, therefore the modus fhould be loft alfo ; indeed 
^^ fo hr the law went in favour of the church, as that if 
the inftrument, which the parfon, patron, and ordinaiy 
had given to a layman, owner of fuch a farm, to dit 
charge the farm of all tithes,'* (that means without 
any confideration paid to them) '^ though this would be 
<< good, while the inftrument could be fhewn, yet if the 
^* inftrument be once loft, this being a privilege in mi 
^^ decimando^ the privilege would be loft by the iofs of 
*^ the deed." Here they are fpeaking of a title m jmi 
decimando. The cafe is alfo in Bamardifion (/), when 
the Judges all unanimoufly agreed, that modufes were 
real compoiitions by parfon, patron, and ordinary, the 
written evidence of which is loft, but the law prefumei^ 
that there was fuch by the long unmterrupted ufage. 
Lord Chief Baron Comyns, in the cafe of the Corpvrp 
, iion of Bury v. Evans^ feems to differ, in fome refpefis, 
from the cafe of Slade and Drake (t), and the Bi^ of 
Winche/ter^s cafe (f^), for by thefe cafes, it appears that a 
layman might be totally difcharged of tithes by an tnftni- 
ment made by the parfon, patron, and ordinary, even 
without confideration; whereas Lord Chief Barm 
Comyns fays ; ^^ A grant of them was void, unleis made 
upon a valuable confideration, Ufo that there was quid 
pro quo ; as was the cafe in a real compofidon or a jm- 
*^ dm decinuindi^^ ^ becaufe being aj^ropriated to ^ 

(x) P, 393. (/) I Gw, 385. Hob. apj. 
(ai) iGw.i67. 2 Rep. 44. 
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'* ritual perfons, astbeir proper and peculiar maixHenancei iSii. 
" they could not be given to a layman :" and this I take ^^ "• ' "^ 

' , ^ •' , Bennett 

to be the better opinion ; and the reafon is, becaufe the ^z^nCt 
Church never had the power to grant the privilege of ^^ oii^w 
ton decimandi. He agrees that a layman cannot be dif* 
:barged from tithes ; for a real compofition (alluding to 
L compofition or grant which is to operate as a total ex- 
emption in non decimando) (hall not be intended, tmlefs 
t be (hewn ; and he alfo fays, ^^ It is not fo great a 
^ hardihip for a temporal perfon to keep the inftrument 
'* of his real compofition,*' (alluding to that fort of 
prant or compofition, which is a total exemption in non 
ieciniando) ^^ when he knows it is necefiary he fhould do 
^* fo, as it would be mifchievous to the clergy, if that 
^^ was not requifite ; for a compofition by a parfon and 
*^ a fucceflbr for fome years, might foon give pretence 
^* to fet up a prefcriptive right," meaning a prefcription 
In non decimando. It muft be admitted, that what Lord 
Chancellor King and the two affiftant Judges fay is true, 
:bat fo far the Law has gone in favour of fhe Churchy 
that a total exemption from tithes in a layman, though at 
Qrft legally created, is loft by the lofs of the deed that 
created it. In Slade v. Drake Lord Hob art fays, 
*^ but now note a ftrange anomalum in this cafe, tithes 
'^ diflfering from alf other cafes in law, for whereas pre- 
^* fcription and antiquity of time fortify all other titles, 
^^ and fuppofe the befl beginning that law can give them ; 
^* in this cafe it works clean contrary, for whereas a 
'* grant of a parfon, patron, and 'ordinary is good of 
** itfelf, without any recompence or confideration,'' 
\Lord Chief Baron Comyns is of a different opinion, and 
[ think he is right in that) ^' when it runs out to pre* • 
^* fcription, it dies, and perifhes, whereof no other reafon 
^ !• given, but that our books fay, tjiat a man may pre- 
*• fcribe in modo decimandi, but not in non decimando. 
*• And this is infavorem ecclefta^ left laymen Ihould fpoil 
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** the Church/' Is not this ftretching the Law far 
enough in favour of the Church? Are we to create 
anomala ? Is it not enough that in one infhuice) if a man 
lofes his deed, he fhould alfo lofe his right in faiYOur of 
the Church ? Or is it fitting, that it fhould be extended 
to all cafes, where the Church makes a claim ? Is it con- 
fident with juftice, honefly, or morality that it fhould? 
In the cafe of a modus, we have the exprefs declaration 
of the Lord Chancellor and two Judges, that there 
is no color to fay, that, becaufe in fo great length of 
time the inftrument is loft, the modus is alfo loft ; and 
if the modus is not loft, why is the compofition real 
lofl? They are both modufes, they have both their 
origin from the fame fource, viz. an inftrument by the 
parfon, patron, and ordinary, which inftruments were 
continued to be legally made, down to the 1 3th year of 
EliTMbeth ; as is faid in Chapman v. Mon/on(vi)j 
•* Modufes are real compofitions, the written evidence 
^*' of which is loft, but from long and uninterrupted 
•* ufage the law prefumes there were fuch :" Ulage is 
only evidence ; then, what reafon is there in law, or 
juflice, that where the written evidence ^of a compofition 
is loft, you are not to prefume it did exift from the loog 
and uninterrupted ufage of 239 years, viz. fince the 
1 3th of Elizabeth. A modus or a real compofition dif- 
fers from an agreement in non decimando^ in one very 
' eifential feature ; in the latter, viz. non decimando^ there 
is no trace of any agreement, without producing the 
agreement itfelf ; but a modus or a compofition real, 
carries in itfelf, by condant payment, internal evidence 
of its having an origin in aftual compofition and agree- 
ment ; whether permanent and perpetual, or temporary 

and revocable, uiufl depend upon evidence (x\ 

Ifhan 

(w) Barnard. 293. 

(jc) From fome of the oldefl decrees in tithe cafes, it 9ppean tint 
ufage had then great weight with this Court. I am not aware, thii 

thofe 
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. I ihall next proceed to costfider, whether, from the 
earlieft times, it has not been an eftablifhed principle of 
evidence, to prefume deeds and grants, from long and 
uninterrupted ufage and enjoyment only. There was a 
cafe in the Exchequer Chamber^ Crimes and others v. 
Smyth (j\ which turned upon the validity of an impro- 
priation, the original inftrument of which was fhewn, 
dated the a 2d of Edw. 4th, and in which there was a 
condition, that a vicarage ihould be competently en« 
dowed, which it was alledged had never been done, and 
therefore the impropriation was void } and in truth there 
was no inftrument, nor dired proof of any endowment 
of the vicarage : But, inafmuch as during all the time 
fince the impropriation (then being 105 years) vicars 
had in hSi been prefented, admitted, inftituted, and in- 
duced, and paid firft fruits and tenths ; *^ it was refolved 
*^ by all the Court, that it (hould be prefumed, that 
^^ the vicarage, in refpefl of continuance, was lawfully 
^ endowed, for that omnia prefumuntur folemmter ejffi 
a&a ; and it would be of dangerous precedent to exa- 
mine the originals of impropriation of any parfpnages 
^ and endowments of vicarages, for that the originals 
^^ of them in time will perifb," what is the prindpte 
eftablifhed in this cafe ? it is that, in refpe£b of the fkft 
of continuance, the endowment (hould be prefumed ; 
now the pofition, contended for in the prefent cafe; is 
dire&ly contrary to that principle ; it is contended that 
a compofition real ihall not be prefumed in refpeft of 
continuance ; what is the reafon, why inftruments ihould 

thofe early decrees are any where to be found in print ; WooJ^s Col* 
UShn of Decrees in Tithe Caufesy commencing in the year i6$o s I 
hare, therefore* inferted at the end of this cafe a few decreea made 
by tbit Court in the time of EVtiLaheth^ wherein the reafons for dif- 
iid£Bng the plaintiff's bills are dated to be, becaufe a certain fum of* 
money had been regularly paid for a long time, and becaufe there 
was no proof of tithe having been ever paid in kind. 
Or) 13 Rep. 4. 

be 
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181T. ^ prefumed from the fad of continoance i becaufe the 

%m '■'.i-'- mJ origmab of them in time will perifli ; and will not m 
'""infi^ inftrument of compoiition perifli in 139 yean, as well 
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as an endowment in a lefs period of 105 years ? 

There is alfo another cafe, Beedie v. Beard (s), when 
tae queftion was, whether the plamtiflf was entitlefl to tht 
advowfon of the church of Kimbokon ; and this depcMkd 
upon the queftion^ whether it pafled by the King's giant 
of the manor cum pertinentibus^ to Humphrey de Bihrn, 
Earl of Hareford^ whofe iflue granted it to the prior of 
Stoneiy; viz. whether it pafled under the words manerim 
eum fertinentibus ; the defendant had obtained a pn^ 
fentation of the Queen, pretending that the laid ciutfch 
wi^ not lawfully impropriate to the laid prior : ** But it 
^^ it was refolved, by the Lord Eixesmeut, I.0ED 
Chancellor, with the principal Judges, and upon 
confideration of precedents, that the pbuntiflF flirald 
enjoy the faid re&ory/' ^^ For although the adtow- 
^^ fon did not pa(s by the grant of the King by thefe 
<< words cum pertinentibus^ yet it fliall be now intended 
^< in refpeft of the ancient and continual pofli^on, thtf 
^* there was a lawful grant of the King to the UA 
^^ Humphrey f who granted in fee, fo that he might iaw» 
*^ fully grant it to the Hud pnarj (omnia prefuaomim 
*< folemniter effe a£la^) «nd all fhould be prefumed to be 
'^ done, which might make the ancient in^iropriatioa 
good : for tempus eji edax rerum ; the records, ud 
letters patent, and other writings are either confnoied, 
^^ or are loft, or embezzled ; and God forbid that the 
^^ ancient grants and ads fhould be drawn in queftion, 
^^ although they cannot be fbewn, which at firft was ne- 
<< ceflary to the perfisdion of the thing ; and if the io- 
** propriation had been drawn in queftion, in the life* 
<< time of any of the parties to it, they might have 
^< (hewn the truth of the matter : but after the death of 

(s) la Rep.5. 

"all 
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^* all the parties, and after fo many fucceffions of ages, zSxi* 
** (in all which the faid church was efteemed and al- "benkitt^ 
lowed to be rightfully impropriate,) if any objedion j«*inft 
or exception ihould now prevail, the ancient and long and othen^ 
poflefSon of the owners of the faid redory ihould 
** hurt ihem« For if thefe objedions or exceptions had 
'f been made in the lives of the parties, without any 
^* queftion they had been anfwered, or otherwife in fo 
^^ mgny fucceffions of ages, it would have been im« 
** peached or impugned/' Here is another inftance, 
where in a direft queftion with the Queen's prefentee, 
a grant of the Crown was prefumed, in refped of ancient 
and continual pofleifion ; yet it might have been alledged, 
you cannot prefume the King's grant, becaufe all the 
King's grants are upon record, and befides there is an 
eftabliflied maxim, nullum tempus occurrit Regi ; as there 
is a fimilar one with refped to the church. But thefe 
enlightened Judges confidered that the records and writ- 
ings^ which were neceflary to the perfedion of the 
thing at the firft, might be confumed or loft ; and there- 
fore wifely and juftly adopted the next beft evidence of 
them, viz. the fad of long pofleilion and enjoyment ; 
and their reafoning upon it is unanfwerable ; if it had 
not a lawful origin, in a fucceifion of fo many ages, it 
would have been impeached or impugned. Do not 
thefe cafes, and the principles upon which they were 
decided, equally apply to cafes of corapofidon real, as to 
giants and letters patent from the Crown. 

I will Ihortly mendon many other cafes, which have 
been decided upon the fame grounds. The King y. Car^ 
Renter (z) : That was an information, la the nature of a 
yuo warrant§y againft the defiendant, who farmed the 
duties upon coals imported, of the city of London ; upon 
evidence of conftant payment, and their ancient tables 
of duties, a grant was prefumed ; though the \ik of 

(») a Show* 47. 

coals. 




BSNNSTT 






CASES IN THE EXCHEQUER; 

coals, within the city of London^ began within the time 
of legal prefcription. So The Mayor rf Kif^ftvtMipmi- 
a^inii' Hull V. Horner {a) : where the Court held that a grant 
at^otben. ^^ charter from the Crown, which Onght to be by nat- 
ter of record, may under circumftances be prefumed, 
though within the time of legal memory. In delivering 
the judgment of the Court, Lord Manspibld fiqfs: 
^^ There is a great difference between length of time, 
which operates as a bar to a claim, and that which ii 
only ufed by way of evidence/' — ^ Length of dme 
ufed merely by way of evidence, may be left tb the 
'* confideration of a jury to be credited or not, and to 
^^ draw their inference one way or the other^ accordmg 
*^ to circumftances." That is ail that is contended kt 
in this cafe now before the Court, that it may be feat 
to the confideradon of a jury, that they fnay drawthdr 
inference therefrom. Lord Mansfield in that cafe 
alfo fays ; >^ In the cafe of a fuppofed bye-law, ofiige 
^^ is allowed to fupport it, without any proof of the 
exiftence of fuch a bye*law, or of the lofs of it. But 
the prinjciple is a right one, namely, in favour of the 
rights ^hich parties have long been in peaceable and 
quiet pofTeflion of. I have myfelf (adds Lord Mami> 
*^ fi£ld) taken it to be eftabliflied in point of hv^ 
^' that though the record be not produced ; nor any 
^^ proof adduced of its being loft, yet under circum* 
*^ ftances it may be left to the confideration of a jury, 
^^ or a Court of Equity, if the cafe comes properiy 
^^ before them, whether there is not a fufficient ground 
^^ to prefume a charter ?'* That was his opinion ; he 
was of opinion, that at this time, though the reooni 
could not be produced ; and though there was no proof 
that it ever had exifted or was loft ; yet from'ufage k 
muft be prefumed. Now does not this prove, that t 
ri^l compofition may be left to the confideration of a 

{a) Cowp. 108. 

jurj' 
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|u^upon ufage, though the inftrument is not produced, 181 1. 

or any proof given of its exiftence or lofs. In another ^ ^^^^^^-^ 

cafe, Powell V. Milbanke(Jf\ tried before Loild-Mans- againrt 

FIELD, relative to the right of prefentation to the chapel ^nd othm 

Dii Chejler'te-Streetj he left it to the jury to fay, whether 

from two aduEerfe nominations, (although the advowfon 

had been referved to the Crown in the original grant,) 

and poffeiEon under them, they would not prefume a 

grant from the Crown of the right of prefentation ; the 

jury prefumed a grant, and found a verdid accordingly. 

This cafe has been fmce recognized by all the Judges. 

[n Oxenden v. Skinner (c\ before Lord Kenyon at the 

Qttings after Trinity term 1798, on a long poiToffion of 

a portion of tithes ; Lord Kenyon faid, *' The Dean 

" and Chapter ofRoehejier might before the 13 th oi Eli- 

'^ %abetb have alienated them. I am very clear that on 

'^ a pofleflion of two centuries and a half, I mud tell 

" the jury, that they (hould prefume any conveyance ' 

^* from the Dean and Chapter.*! By parity of reafonlng, 

a real compolition before the fame ssra may be prefumed 

&om long poiTeifion. 

Before the determination of the cafe of Read v; Brock* 
wum(d\ in the Kin^s Bench 1789, it had been a rule 
t£ pleading, that where a party claimed any right or 
intereft^ ordifcharge, which could not pafs without an 
inftrument under feal, he mud have pleaded fuch in- 
ftmment, and made a profert of it to the Court j but 
Sie Court (feeing how much il militated againft every 
idea of reafon and juftice to fay, that becaufe deeds, 
•rbith were in their nature perifhable, canncJt always be 
preferved, a party, who is to derive a benefit or title 
imder them, (hall be bereaved of that title in the event 
of their being loft,) held that a profert might be dif- 
penfed with, upon an allegation that the deed were loft 

(^) Cowp. 103. in notis. (c) 4. Gw. 1513. 

(</) jT. R. 151. 

A a and 
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"fe ftrong cafes of prefutning deeds iSn. 
■1 time of lecral memory, from *— — n*— ^ 

iJKNNETr 

' are prefumed, becaufe other- ^^^xnd 

ive been illegal, whereas in anduiha*. 

-in fiftent with them : does 

' as a reafon ? No^ en- 

but the ftrong and 

is, and deeds, and 

1, and therefore 

: befides the 

Sverfion of 

with the 

ent, or 

^rred from 

cafe of landlord 

o afked, will you, be- 

a the rent, prefume it to 

jXi only fay, if it becomes a 

. muft be tried by a jury ; I have 

^ueilioD tried, whether they were fee-farm 

-aether the rents could be raifed. 

^effity and propriety of attending to this favo- 

^e of non-prefomption in favour of the clergy 

« prefled upo^ our confideration ; the Court 

^ entreated not to difturb that, which has been 

>r ages : it has indeed been admitted, that the 

\ of prefumption is of great importance to be 

i in all cafes, except in the cafe of the clergy ; 

'the public have an intereft in preferving their 

>ecaufe they are in the nature of public of- 

and that their rights ought not therefore to be 

the poverty or negleft of the individual ; that 

:im of nullum tempus is introduced upon that 

that this Court governs itfelf by rules of 

; that no greater evil could befal the cotmtry, 

convert a temporary compofition into a mo- 

a compofitioa real : and that to contend, that 

A a 2 a com« 
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i8ir. and deftroyed by time and accident: and this is founded 
^ — ^ ■■ "^ on neceffity, as Lord Kenyon obferves, becaufe no 

ai^anfi huHian pFudencc can render deeds exifUng for erer. 

•nd Others. ^^^ LoRD Kenyon fays, refpefting a cafe tried at 

Hereford aflizes, Mr, Jujlice Yates direSed the jury to 

prefume a grant of way, from the poffcffion of nearly 

30 years : and to a queftion put by him to that Judge, 

how the plaintiSF could have pleaded that matter to an 

adion of trefpafs brought againft him ? he anfwered, diat 

he might plead a non-exifting grant. That was hii 

opinion : and it was warranted by praftice. Indeed I 

know it is warranted by pra&ice ; I know from exp^ 

rience, that fince this determination, it has been ufual to 

plead a grant of way, and other privileges, by deeds bfti 

and to prov^ them by nothing elfe but long enjoyment 

I remember myfelf an aftion of trefpafs in Cumberiani^ 

for getting (lone and flate ; there was a plea of grant 

by deed, lofl: by time and accident, and iffue taken 

thereon; it was tried by a jury, and a verdi& given ibr 

the defendant, upon evidence of enjoyment only for 

near 30 years ; and it is very remarkable, that, about t 

^ear after the trial, the defendant found a deed conrer* 

ponding in fubftance with that, which he bad pleadad 

Now this is a pretty ftrong circumftance to (hew, thiC 

length of time and ufage will fpeak the truth as well 

deeds. 

This do&rine of difpenfing with the prtfert of deedH 

now well eftablifhed, certainly had not prevailed in CImI 
Baron Comyns*s time, when he faid, a deed fiiall not 
be intended, unlefi it be (hewn \ alluding to . a deed d 
exemption in non decimando: and Lord Macclu- 
FiELD, and other Judges before that time, certaia^ 
thought it indifpenfably neceffary, that you fliould mak 
a prrferty when a queftion arofe upon a deed. But die 
inconvenience from the very nature of deeds, beiq[ 
perifliable, produced the eftabliihment of a rule more 
confonant to juftice. The Solicitor-General, with t 

fief 
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new to get rid of tbefe (trong cafes of prefutning deeds iSn. 
ukI grants, made within time of legal memory, from *— — ^"^ ^^ 
long enjoyment, fays, they are prefumed, becaufe other- a^iitna 
arife the enjoyment muft have been illegal, whereas in ana uthL*. 
compofitions the enjoyment is confident with them : does 
he find that any where afligned as a reafon ? No^ en- 
joyment is the medium of proof, but the ftrong and 
imanfwerable reafon is this, that records, and deeds, and 
onitings will perilh ; they are not eternal, and therefore 
long enjoyment fhall fupply their place : befides the 
reafoning proves too much ; it goes to a fubverfion of 
every modus, for every modus is confident with the 
enjoyment ; and whether it is a temporary payment, or 
a permanent one, is a matter of fad to be inferred from 
ofage, under all its circumdances. The cafe of landlord 
and tenant was alfo put, and it was afked, will you, be- 
caufe a landlord has not raifed the rent, prefume it to 
be a fee-farm rent ? I can only fay, if it becomes a 
quedion of doubt, it mud be tried by a jury ; I have 
known fuch a quedion tried, whether they were fee-farm 
rents> or whether the rents could be raifed. 

The neceffity and propriety of attending to this favo- 
ritjs dodrine of non-prefumpdon in favour of the clergy 
has been prefled upon our confideration ; the Court 
has been entreated not to didurb that^ which has been 
fettled for ages : it has indeed been admitted, that the 
|Mriociple of prefumption is of great importance to be 
preferved in all cafes, except in the cafe of the clergy ; 
but that 'the public have an intered in preferving their 
rights^ becaufe they are in the nature of public of- 
ficers ; and that their rights ought not therefore to be 
loft by the poverty or negled of the individual ; tliar 
the maxim of nullum tempus is introduced upon that 
IHrinciple : that this Court governs hfelf by rules of 
im awn ; that no greater evil could befal the country, 
than to convert a temporary compofition into a mo- 
dus or a compofitioa real : and that to^contead^ that 

A a 2 a com« 
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a compofition real was to be prefunied from ufage, was 
an did flale trick to make a bad modus a real com- 
pofition. 

Firft, as tg the fettled for ages ; the remoteft age, to 
which I can trace this doclrine of non-prefumption 
from enjoyment againft the clergy, is in the year 1 777 ; 
for I do not confider the cafe of Bury St. Edmunds and 
Evans V. Wright, as determining any thing as to tim 
point : this dodrine was bom in Robin/on v. AppUtm^ 
on the 2 2d of February in that year, and is now tha» 
fore only 33 years old ; fo that if it were to die this di}^ 
no great trefpafs would be ma^e upon antiquity : a doc- 
trine of much older date than this, died in the Court of 
King's Bench in the year 1 809, in Chambers v. DoaaH 
/on (^). It had been a fettled rule in pleading, that it 
trefpafs quare claufum fregit, if the defendant pleaded 
liberum ienementum of another, by whofe commands he 
entered, the plaintiff could not traverfe the coramandii 
upon this ground, that it would admit the truth of the 
reft of the plea, viz. that the freehold was in that odxr 
perfon, and not in the plaintiff, which would be iiiiB' 
cient to bar his a£Uon. The Court of Kin^s Bai 
thought it proper to examine that rule, and finding it 
could not be fupported upon any juft principle of hVf 
exploded it. This was bom in the fixth of Queen Am 
1707 in the cafe of Trevillian v. Pyne (/), if n* 
before ; and died in the cafe of Chambers ▼• DmmU^ 
in 1809. 

In the next place, why is thejprinciple of prefuiif' 
tion to be preferved in all other cafes, but not in dK 
cafe of the clergy ? It is preferved in other cafes^ b^ 
caufe it is juft and honeft, and becaufe deeds caiiDOt 
exift for ever. Have the clergy any peculiar privikp 
of fuperfeding thefe rules ? It is true the public bait ft 
intereft in preferving the rights of the deifj, butbiv^ 
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' not an equal intereft in preferving the rights of the • iSn. 
; ? If the clergy are in the nature of public officers, ^ - — »- -> 
they not to be governed by the rples of evidence ap- againO 
ible to public officers ? Is not the king (if I may be ,nd Oib'rf. 
«red the expreffion) the higheft public officer in the 
', was he not alfo fhielded by the nullum iempus 
im, as well as the church ? until our prefent fove- 
Q, for the good of his people, thought it right to 
ent to an zQt for the limitation of it ; ^nd yet from 
earlieft ages of prefumpiion of grants, from enjoy*- 
t alone, that prefumption has prevailed againft the 
vn, 

lien it is faid, that this Court governs itfelf by rules 
s own : Every Court has rules of praflice peculiar to 
F; but if it is meant that this Court mud govern lU 
by rules and principles of evidence, different from all 
T Courts in the kingdom, I beg leave to deny that. 
)ofition. 

will not examine into the alledged magnitude of the 
of converting a temporary compofition into a modus 
ompofition real ; I only obferve, I do not wiih to 
^ert a temporary compofition into a modus or real 
pofition ; I agree that ufage is confident with a 
porary compofition, it is alfo confident with a per- 
lent or real compofition ; I only wifli the fad, 
ther it is the one or the other, to be tried by the 
1 rules ' and principles, of evidence, by which the 
ce of the country is adminiftered, through and by 
proper tribunal, which the conftitution has appointed 
trying matters of faft. 

'hen it was faid, that this was the old dale trick, to 
:e a bad modus a compofition real ; but what is it ia 
lance ? It is this, that that, which cannot be edabli(bed 
*Q long an enjoyment as 621 years, that is, from the 
n. of Richard the i d, may be edablifhed by an ufag^ 
39 years, that is, from the 1 ^th of Elizabeth ; and • 

' ? becaufe it might have a legal origin before the 

A a 3 latter. 
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igxT. latter^ as well as before the former period : Is there any 
thiug unjuft or impolitic in fuch a prefumption ? There 
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a^Mi.ft is another ftale trick on the other fide of the queftioa, 
and Others, which the Solicitor-Gencral has not noticed : thefe com* 
pofitions real I have no doubt were at iirft extremely b^ 
neficial to the clergy, and far exceeded the value of the 
tithe ; for a long fucceflion of years they would condnae 
to be fo, but when, by the gradual advance in the pro- 
duce of the land, they became no longer beneficial, die 
clergy then reforted to the expedient of getting rid of 
them, becaufe the deed of compofition was loft. That 
this had been pradifed by the minifters of the church for 
a long feries of years, is clear from fome anfwers to the 
claim of the Ecclefiaftical Court, touching Ecclefiaftical 
Jurifdiftion, and Prohibition ; which anfwers were fub- 
fcribed by all the Judges of Englandy and Barons of 
the Exchequer J Eajler term, 4th of James the firft ; and 
delivered to the Lord Chancellor of England; whidi 
ftate (^), *' that the caufe why the Ecclefiaftical Judgei 
^ find fault herewith, (meaning the granting of prohflii- 
** tions,) is becaufe many minifters have grown of hte 
more troublefome to their parifhioners than in times 
paft, and thereby work into thefe Courts more com- 
modity, whereas in former ages they were well coD- 
^ tented to accept that, which was ufed to be paid, aod 
** not to contend againft any prefcription or compofr 
** tion ; but now they grow fo troublefome to thar 
** neighbours, as were it not for the prohibition, they 
** would foon overthrow all prefcriptions and compofi- 
^^ tions, that are for tithes, which doth and would hnxA 
** fuch a general garboil amongft the people as were to 
•* be pitied and not to be permitted :" Such was die 
opinion of all the Judges of England at that tkne. 

It is not my wifli to fhake orovertcim authoridei 
fettled upon full difcuf&on and mature deliberatiM : brt 

• 

(f) sCo.lBft.$IOw 

Ido 
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I do not confider that cafe, which has been fo Implicitly 
Followed fince the year 1777, as one of that defeription ; bennett 
[ confider that cafe as introducing, without legal prin- a^ainrt 
:ipie$ or authorities, a rule of evidence, contrary to the and others, 
general law ; and which in its effeft and confequence an- 
auls, I may fay, every real comppfition (of which, I 
have no doubt, there were many made between the firft 
of Richard the firft and the 13th of Elizabeth), by pre- 
fcribing a medium of proof, which it is impoflible to have 
at this day. Is it likely, in the long period of 239 years, 
that the inftrument itfelf fhould be in exiftence ? there 
is no public repofitory for the cuftody and prefervation 
q{ thofe inftruraents ; and if there were, may not they 
be deftroyed ? Is it not the cafe in n this very Court, 
where this doftrine is held ? I believe many of the pro- 
ceedings on the equity fide of the Court, during that 
period, have been deftroyed. Is it pofiible, that at this . 
period, there can be any perfon now living, who can 
prove, that a deed of compofition ever did exift ? to do 
that he muft have feen it ; tradition or hearfay is no evi- 
dence of a faQ ; what other evidence then can the land* 
holders have but ufage ? and is he to lofe his right be- 
caufe he cannot do an impoffibilify ? there can be no 
colour to fay (to ufe the words of Lord Chancellor. 
King, and the two affifting Judges, in Chapman v. Mon- 
fhn^J that becaufe fuch an inftrument in fo great a 
length of time is loft, therefore the modus (and a real 
coippofition is a fpecies of modus) ftiould be loft alfo : 
upon thefe grounds, until it is folemnly decided by the 
Houfe of Lords to the contrary, I ftiall continue to think, 
that a compofition real, when properly put in iflfue, may 
and ought to be fent to a jury to be tried, upon the 
evidence of long and* uninterrupted ufage and enjoy- 
ment only. 

The next queftion to be confidered is, whether, under 
the pecuUar circumftances of this cafe, the Court ought 
to dire£): an iiTuo, to try whether the ancient endofures 
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i8ri. ^^^ covered by a real compofidon of 40/. a-year ra Iiea 
i— — — -iJ of tithes : The' defence fet up by the anfwer is that of 
llu\^J\^ an immemorial payment^ which would not of itfelf 
•nrotUrs. ^^^^'^^^ a different iffue ; but it is faid, that the plaintiff's 
own proofs have furniihed us with grounds for faying, 
that a compofition real exifts ; and that, where that is 
the cafe, the Court may direft an iffue to try fuch a 
compofition. The evidence given by the plaintiff (which 
was given with a view to negative the immeoioriality of 
the modus) are depofitions in a caufe in the Eiccb^tur, 
in the 10th of Anne, between George Brawn^ clerk^ then 
reftor of Sbeffington, and Richard Beame^ to recofcr 
the tithes of a clofe called Grj;f^^)F(70^; the defendant 
infifted on a modus or compofition of 40A a-year^ pay- 
able for the ancient enclofures ; and that Grange W^ 
was part of thofe enclofures, and covered by that modus 
or compofition ; the plaintiff did not deny the compo- 
fition ; but infifted that Grange Wood was not part of the 
ancient enclofures ; and the Court dire£led an' iffue upon 
that point only : the witneffes proved that they had 
heard that part of the lordlbip of Skeffington had been 
enclofed about 150 years before that time, (which would 
carry it back to a period before the reftraining ftatute tA 
13th of Elizabeth,) and that the redor and proprietoR 
of the enclofure made an agreement for a compditioii 
or a modus of 40/. per annum, to be paid for ever there- 
after, in lieu and difcharge of all tithes. 

Upon this evidence, produced by the plaintiff himfelf^ 
the defendants fay, that an iffue ought to be direfied to 
try the real compofition ; though they admits that upon 
the cafe fet out in their own pleadings, the Court cooU 
not direct fuch an iffue ; and to fupport their propc^tioB 
they cite the two cafes of Ekins v. Dormer^ and Suit r. 
Fenwick. In the cafe of Ekins v. Dormer (b\ two mo* 
dufes were infifted upon ; but they were not fee out widi 
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rufficieilt certainty in a crofs bill to eftablifh them as 
modufes, and therefore the crofs bill was difmifled. 
rhctLoRD Chancellor fays, ** but a diflFerent con- 
^* fideration arifes upon the original bill/' (which was a 
bill by the re^bor for an account of tithes, like the pre- 
sent bill,) *< notwithftanding the particular modufes are 
^^ not mentioned in the bill, nor particularly pleaded by 
the anfwer, yet as the plaintiff 's own witneffes (hew a 
reafonable ground for a modus, it would be going 
too far to fay that an account of tithes (hould be 
^* decreed, where, even upon the plaintiff's evidence, it 
f^ appears there is a modus :'* and therefore me Court 
dire£):ed an iffue to try the modufes. 

In Scott V. Fenwick (/'), the defendants had in their 
anfwer alledged a modus of two pence for every new 
keld cow, and three halfpence for every farrow cow 2 
This was a miftake, the real modus being ^d. and fo 
the defendant's depofitions proved : it was objefied that 
thefe depofitions could not be received, being proof of a 
different modus from that alleged in the anfwer ; and fo 
the Court thought, and rejeded the evidence. In the 
further hearing of the caufe, it was thought proper, for 
another purpofe, to read, on the part of the plaintiff, 
the very depofitions that had before been objefted to, 
vrheh they were offered to be read on the part of the 
defendants ; from which the immemorial modus of ^d. 
appeared: what did the Court upon this?. X^ey fald, 
that they could not direft an iffue to try the exigence of 
Z modus on behalf of the defendants, which they have 
not alledged in their anfwer; and they ought not to 
decree an account of tithes, in dired contradidion to 
the proof of the modus, and that proof arifing from evi- 
dence received on the plaintiff's part ; and the bill, as 
to the part of it which prayed an account of the tithes 
covei^ed by that modus, was difmiffed. 
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Now the principle^ to be deduced from thefe cafes, 
appears to me to be this ; that although the defendant 
againfi fails in his defence, yet if the plaintiff himfelf (hew, that 
ind C)thcr$. he is not entitled to the thing he feek to recover, be 
fhall not recover : If the cafe be clear, then the Court 
will difmifs his bill at once ; but if doubtful, the Court 
will fend it to an iffue* The fame principle prevails in 
Courts of Law, for although the defence be bad in 
point of law, if the Court fee, upon the whole record, 
that the plaintiff is not entitled to recover, judgment 
mufl be given againft him. There is an anonymous 
cafe in Venfris {a), where it is laid •down, ** If the jury, 
*' upon an iffue joined in a prohibition upon a modMs 
" decimandij find a different modus, yet the defendant 
*^ fhall not have a confultation, for it appears he ought 
^* not to fue for tithes in fpecie, there being a modus 
'^ found :'' I take that to be law, and that Is dire&lyin 
point to the prefent queflion. 

How are thefe cafes attempted to be anfwered ? It is 
faid, that both in the cafe of Ekins v. Dormer^ and Scon 
V. Fenwicky the defences are of the fame nature with 
the evidence ; both modufes, only miflakes in the fum, 
and that a compofition real is a different thing : tbey 
are different to be fure in their periods of duration ; one 
being of prefcriptive antiquity, and the other (latutaUe 
antiquity : yet both are modufes, and fpring from the 
fame origin. But we are not to look merely to fee whe- 
ther the one cafe precifely tallies with the fa£l of an- 
other ; that rarely happens. What then are the prin- 
ciples upon which thofe cafes are decided ? The prin- 
ciples, in thefe cafes, appear to me to warrant us in do- 
ing what was done, in the cafe of Ekins v. Dormer^ that is, 
in fending it to an iffue on the foot of real compofitioo 
or not. It has been argued, that there is no evidence to 
fhew that the agreement exifted before the 13th of 

(i) I Ventr. 32. 
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Elizabeth, or that the ordinary concurred in the agree- x8ii. 
mem ; that there were many agreements of this fort ^— — - — *^ 
made without the confent of the ordinary ^ and that the a^raina 
evidence does not prove any parties to the agreement, ma oitoi. 
but the reftor and the land-owners : thefe are obferva* 
tions proper to be made to a jury againft the exiftence of 
a legal compofition ; but^ on the other hand, they afford 
evidence, that up to that period (17 15) forty pounds a 
year had been regularly paid, and reputed to be paid 
under an agreement, made about 1 50 years before : the 
proceedings, in that very caufe, ihew that the reftor 
and parifliioners of that day, as well as the Court, aded 
upon it as a legal exifting compofition ; the re&or not 
difputing its validity, but taking an iffue, whether the 
particular clofe was part of the land covered by the com* 
pofition, or not. 

It is not my province to decide upon the weight of 
evidence, and therefore I give no opinion upofn it ; one 
cbfervation however naturally occurs, that at thit time 
of day the compofition itfelf continued to be beneficial 
to the redor, and therefore he did not feek to impeach 
it ; or that uninterrupted ufage was confidered by the 
lawyers of that day as clear evidence to prove it ; and 
therefore he did not feek to impeach it : otherwife he 
could hardly have taken an iffue on a collateral hOt ; 
when according to the cafe of Robin/on v. Appkiofty he 
might have got rid of the whole compofition at once* 
And therefore, as well upon the general ground, as 
upon the particular circumftances of this cafe, I think 
the Court ought to dired an iflue, to try whether the ' 
40A is a real compofition or not. 

Graham, Baron. I fhall forbear to flate any thing 
of the particular nature of this cafe ; becaufe, with re- 
gard to the defence originally fet up, it is perfectly clear, 
from the courfe which this caufe has taken in argument, 
that the original defence, as fet out upon the record, 
muft be confidered as totally abandoned. This indeed 
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was very early felt ; but then it was contended on the 
part of the defendants, that the depofitions in the former 
caufe, which were read by the plaintiflF, for the purpofe 
of negativing the immemoriality of this payment, ihewed 
that there had been an agreement, made 150 years before 
the year 17 15, that a fum of 40/. a year fhould be paid 
in lieu of the tithes in refpeft of the lands, from which 
the plaintiff now claims tithes in kind ; and that, as 150 
years before the year 1715 precedes the 13th oi Eliza- 
betbj the plaintiff has therefore defeated his own claim, 
by (hewing a bargain, that is, an agreement, which may 
be prefum^d to have all the requifites of a compofitioQ 
real before the ftatute ; and, therefore, that it ought to be 
direded by the Court to go to a jury, to afcertain whe^ 
ther a compofition real did or did not exifl: : this is the 
fubftance of the argument ; and upon this argument the 
queftion is, whether the Court is compelled, from the 
accid^tal dilclofure of thefe circumftances, and from 
that alone, to dired this inquiry ; becaufe unqueftion- 
ably I (hall prove, that the defence of a prefcription in 
modo decimandi isseffentiaily different from the d^ence 
of a compofition real. But in the cpnfideration of tbe 
effed of the accidental introdudion of this circumftance, 
it ought to be recoUefted, that the hO. of the eziftence 
of any agreement before the 13th of EHzabetbM not 
proved : it is a mere hearfay of a fad, and not only 
that, but there is no precife date, except that one wit* 
nefs believed that it was 1 50 years ago, one or two oI4 
witnefTcs faying they had heard it was only 100 year^ 
ago ; nor is it dated in thefe depofitions, whether that 
agreement was in writing, or between what parties. The 
plaintiff undoubtedly makes this evidence, and a plaintiff 
may go further, and fay, I will admit the anfwer witbn 
out its being on oath, becaufe if the party interefted will 
give credit to it without oath, the Court may adopt the 
fame mode of proceeding : but the teftimony of the witr 
peir<^ in fill thefe cafes niuft be the iame with thait ^ 
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every other witnefs ; they muft fpeak from their own 
knowledge of the fa£ls ; what others tell them is not 
evidence : the plaintiflF alfo may admit a fad, that is not ^^aind 
proved ; but to take this mod; ftrongly againft the plain- and othert. 
tiff, what does he admit f he admits only that the de- 
ponent beard fomebody fay, that there was an agreement 
made at that time ; but he does not admit, that he be- 
Beves it to be true. 

The cafes do not fupport the argument. In Ekhu v. 
Dormer^ which is perhaps the lealt diftind of the two 
cafes, I think upon a fair examin^ion of that cafe, I fee 
moil diftindly, that Lord HARDwiCK£>had before him 
precife evidence of the exiftence of the modufes ; it was 
a bill filed and a crofs bill filed, which I ,have had an 
opportunity of feeing, and I think no bill was ever 
more carelefsly drawn: now that cafe is reported in 
Atkins (J); and there Lord Hardwickg is made to 
fay, " that as the plaintiff's own witneffes (hew a reafon- 
'^ able ground for a modus, it would be going too far 
^ to fay, that an account of tithes fhould be . decreed^ 
^* where even upon the plaintiff's evidence it appears 
*^ there is a modus." It is very imperfedly ftated in 
Atkins ; I have indeed feen the Regifter's Book, and even 
that does not give the information that I wifh ; but, by 
that, it appears, that feveral documents were read on 
both fides, and among the reff a receipt under the plain- 

• tiff's own hand ; now from this it may be inferred, that 
the two payments, which appeared in the refult of the 

• examination and the depofitions in that cafe, had been in 

• point of hGt made and received for a very confiderable 
' time, and that he thought they might be fubftantiated as 

a modus: from the words of Lord Hardwicxe, it is 

' clear, that he mufl have had evidence before him, that 

thefe diftind payments of i or. for hay, and 5/. for the 

privy tithes of the demefne land, had been made, and 
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xSii. f<^f f^ long a time, as to (hew ibat they were immoBD- 
rial ! ighrs ; and he decreed that the account (hould be 
taken of what was due in refpe£k of thofe fum9. Lord 
«iaju:hcr«» H^RDwiCKE would not have done that, unlels there 
had been evidence before him of the long continuance of 
the payment. But how can we decree an account mthe 
prefent cafe ? The deponent had heard of an agreemeBl 
for the payment 1 50 years before ; and becaufe he had 
been told fo, we are to decree that an account may be 
taken upon the foot of that compofition real : and if the 
Court could not proceed upon that ground, to make its 
decree for that purpofe ; it ought not for any other pu^ 
pofe. Then perhaps the defendant will fay, that there 
is fuf&cient to difmifs the bill : but before the Q)uii 
would difmifs the bill, the Court muft fee a reafonabte 
ground for difmifling it : now can this be faid to be a. 
reafonable ground, becaufe this witnefs alone (in oppo- 
fition to the teftimony of the other wimefles in the fame 
caufe, who fpeak only to a hundred years) has heard this 
ioofely ; is it a reafonable ground, either to difmi& the 
bill, or even to direct an iflue, when the moment that 
the depofition is read in the Court, the Judge at nifi prim 
would feel it his duty to fay, this is no evidence. 

It would be almoft a wafte of time to obferve upon 
the cafe of Scott v. Fenwick ; that was a cafe precifely of 
the fame nature : It fcems to me impoifible to afllmilate 
that cafe to thq prefent ; or not to fee, that Mr. Barm 
Eyre had the moft folid grounds not to make a decree 
in bar of that plea of the plaintiff himfelf : I will even 
affume, that this might be ufed as evidence coming out 
of the mouth of this plaintiff, that it was evidence of a 
fubfifting agreement for 1 50 years before 1715. I ihould 
anfwer that by faying, this is not to outweigh the evi- 
dence of the two other witneffes: Befides, I fay the 
plaintiff here is undoubtedly taken by furprize { be 
comes to meet an immemorial payment ; if they infift 
upon a compofidon real^ the defendants fhould at leaft 

7 have 
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have fpoken upon their oaths, as to their belief of the 
exiftence of fuch compoHtion real. 

Whoever looks for compofition real in the old books, 
will find it has always been coniidered, from the earlieft 
time, as a totally diftinft head of defence from a modus 
decimandij which is a particular mode of taking it ; but 
in vihich cafe, the redtor has always a title to the titheq^ 
chough he muft take it by a mode, that is generally in the 
fiiape of a pecuniary payment, yet as a pecuniary pay- 
ment it is tithe : A compofition real, according to the 
d^nition given of it by Burn {m\ and which I think is 
perfedly corred, and is taken from ancient writers, is a 
difcharge from tithes ; the perfon who has a compofition 
real has no longer the tithes ; but he has an equivalent 
for them ; and when you look at the cafe of Thunder/ley^ 
you will fee that there, where the compofition real was 
made by the parfou and the ordinary, the parfon psfrts 
with all his tithes, and it is a difcharge from the tithes 
by a pecuniary payment. 

The cafe of Haywood v. Nicolls in the year 1778 
undoQtedly goes back to a period of not more than 
3S years ; but what was done in that cafe mufl be con- 
iidered conclufive evidence of what was done for a long 
time before: and in the cafe of the Corporation of 
Bury St. Edmunds^ the diftinftion was acknowledged and 
felt ; the cafe of compofition real was not in terms ex- 
prefled, but it was confidered as a fubfifling and known 
diftindion. And in the cafe of SJade v. Drake^ Lord 
HoBART, who was undoubtedly very deeply converfant 
with thefe fubjeds, ufes that expreffion, which has been 
already quoted by my Brother Wood, which is ex« 
ceflively flrong to fhew his opinion that a compofition 
real could not be fet up, where the deed was lofl. 

From thofe cafes, therefore, I venture to conclude in 
the firft place, that a compofition real is a totally difHnd 
tiling from a modus decimandi; and that in order to fup« 
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181 r. port a compofition real, this Court does require that 

•-„ ^ fome evidence fhould be friven of the exigence of the 

igainft deed : and I think I fee clear and marked traces, firom 

•nd Others, the time of Lord Hobart particularly, that that was 

the conftant prevailing notion, that there is a radical 

diftin£lion between a compofition real, and a modus 

decimandi. 

Upon thefe grounds I cannot help thinking, that there 
is a clear diftinftion between the cafes of compofition 
real, and modus decimandi ; but at all events, taking 
the defence here put upon the ground of an immemorial 
)>ayment, it would be inconfiftent with juftice for us to 
dired an inquiry upon a mode of defence, which the 
party does not fwear to ; and to dired an iflue, without 
the flighted fhadow of legal evidence being brought 
before us. For thefe reafons I think, that the defence 
of immemorial payment is without foundation, and that 
the plaintiflF is entitled to his tithes. 

Macdonai.d Chirf Baron. I fhall abftain from touch- 
ing thofe points, which are very univerfal, and not ne« 
ceflarily conne&ed with the prefent cafe } confining my- 
felf chiefly to the cafe, which appears to me, of itfelf to 
fumifli fufficient grounds for refufing an iflfue. It i^ a 
great many years, fince I firft had the honor of fitting 
here, and upon my coming into this Court, I found 
handed down to me a perfefUy clear diftm£don between 
the compofition reaband the modu^; fo circumftanccdi 
it ftrikes my mind, that I ought not to overturn it my 
felf; it having been eftabliflied for more tbaa 30 or 
40 years, and before that time, countenanced in the cafe 
of the Corporation of Bury St. Edmunds ; I think it, 
therefore, my duty to wait till my fuperiors tell me that 
it is not law. There are many inflances of uncertaintyy 
which it is much to be wiflied were rendered certain ; 
but a matter of this kind, in my opinion, diflRers moft 
* efltntially from a^y alteration, which the Court wxf 
make in thtir mode ^ pleading* 
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With refpeft to this fpecies of property there is t iSti. 
)arrier fet up between modus and compofiiion real : I ^ " > ^ ■* 
ilways have underftood that in one cafe^ length of pay* againd 
nent is perfectly fufficient ; but that in the other, fecon* .nd oiafc 
lary evidence at leaft has been always required, to fuppiy 
he impofFibiiity, probably in almoft s^U cafes, of pro- 
lucing the deed itfelf. The ftatute of the 13th oi Eliza^ 
^etb proves that the fpoliation of the property of the clergy 
was felt to be a great public evil : Now> therefore, it 
feems reafonable, that as very improper bargains were 
;oing on, as I am entitled to aiTume from the ftatute, 
a guard was placed around them, and it was required 
that in thofe bargains, which are reprehended by the 
ftatute, fome auxiliary evidence ihould be exa6ted by the 
Court : That it has been fo for many years, is enough 
for me to wait with humility an alteration of the law* by 
thofe, who alone are capable of altering it. 

It ftruck me when this idea of the poffibility of a com<» 

polition real firft fprung up, whether it was poffible, that 

we could dired an ifiue to determine a point, which was 

not in iflue between the parties: how is that, poffible? 

There never was known an inftanc^e of fuch a thing being 

done. The re&or in the prefent cafe claims the tithes 

in kind, and againft this claim the defendants make this 

defence, that they are informed and believe that from 

the time, whereof the memory of man is not to the con^ 

trary, 40L has beai paid. The ground fet up by this 

defence is clearly and diftindly a modus^ ^vell and fully 

defcribed, as a prefcriptive payment ; if that fails thero- 

fore, and there is no ground for entertaining .a notion of 

compofition real, there is an end of this cafe.. Then as 

to a compofition real, circumftances might have been pro^ 

duced to fhew that fuch a deed^nce ezifted, but nothing 

is produced, in evidence in this, cafe to raife even a fufpi^ 

cion that that was fo: it appears: from; the fprmer fuit 

in the year 1715, that upon a particular Qcca£on aa 

agreement iv% entered into between tbe;:tlMBx redor, 
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and the occupiers, one witnefs faying 150 years, the 
others faying i co years before that time, which was a 
mere agreement, as defcribed by the parties, and not a 
compofition real, without the leaft notion of there bang 
to it the proper parties, which mud exift to render it 
valid ; fuch then is the evidence in this cafe : Now the 
origin of this payment of 40/. is proved to have been at 
the furtheft, but juft before the (htute of Elizabeth; an 
agreement might have been made ; but how made ? it 
might have been made with the concurrence of the 
parfon, patron, and ordinary ; but neither of thefe has 
ever been hinted at: befides the anfwer in this cafe 
iniifts upon a modus in the ftriftefl fenfe of it. 

Then it is argued by analogy with the cafe of Scott f. 
Fenwick^ that upon the plaintiflF*s own evidencie there 
(houid be an ifiue direfted to try the queftion ; nov 
where the defendant is endeavouring to prove one 
modus, and the evidence for the plaintiff goes to another, 
the plaintiff certainly cannot 'entitle himfelf to a decree ; 
but the cafe is very different, where a plaintiff proves Dot 
even a compofition real, but merely that an agreement 
had taken place between the redor and the owners of 
the land, perhaps before the ftatute of EiiTutbetbj but 
which fad: is rendered uncertain by the excefiive ialn^ 
nefs of the evidence ; and where there is not even an 
-affertidri of the agreement fet up in the anfwer. And 
upon the pleadings in the prefent cafe it does not appear 
to me, that there is even evidence of a private agreement 
between the owners nd the re£tor : the redor refts his 
claim upon his Common Law right, which nxuft prevail ; 
the occupiers fet up a modus, having all the qualities of a 
ttn€c modus, and the anfwer gives no realbn to fuppofe 
that a compofition real would be infifted upon ; and that 
which is infifted upon as a modus, was but a privare 
a giaeaien t, which cannot bind the focceffor of the refior, 
who was no party to that .agreoMsit. The defendaan 
havtiaiM in froving a piefia i pd te fnyoawat, 4aA there 
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is no evidence to (hew a real compoHtion between proper 
parties ; we have indeed no evidence upon this point, 
but a mere furmife ftarted by counfel at the bar; the 
furmife of the poflibiiity of a compofition real, when the 
very defcription of that tranfadion is, that it was no 
compofition real, but an agreement between two parties 
only. 

In this cafe the parties, if they had pleafed, might 
have filed a bill to eftablifh a compofition real ; they may 
to-morrow file a bill to eftablifli a compofition real, and 
then will be the proper time for us to judge ofanifliie; 
but at prefent nothing has appeared upon the record to 
prove a compofition real ; and the little that did appear 
in the courfe of the caufe was relative to a mere private 
agreement. I am therefor^ of opinion, and my Bfother 
Thomson, whom I have confulted, agrees with me, that 
there (hould be a decree for the plaintiff, {a) 

(tf ) The following are the cafes referred to id note (x) p. 540. 

Foster v. Carr and Others. 
Hilary Term, 24th of Eli%abah. 

*< Fon the matter depending in variance in this court between Sir 
** John Fostbr, Knight^ complainant, and John CA&ity Michpet 
** Siochr, and Roger Carnalie^ defendants, for and conceniiBg the 
^ tithes of corn and grain coming and growing in and upon all thole 
*' lands and tenements commonly called W9pdbaU TempUf tod Tbrtp^ 
** nvood^ IVbtteboufe Haughte^ Manfvood field, and StuUngstonet in the 
** partfli of Warden in the county of Northwnherlaniy in the tenurea 
'< or occupations of the faid defendants, whereunte the faid defend4 
**• ants made title by force of a grant made by our SoTereigii Ladf 
** the Queen's Majefly by her Highnefs* letters patent, dated the 
^ twelfth day of April in the year of her Highnefs' reign, of 

" all the tithes coming and growing within the Banmy of Langley Iti 
** the faid county of Nortbumh^rland , unto Sir Ciri/hpiir Hmtiom^ 
** Knlgbtf his heirs or a^pigns, in fee, whofe eftate the cooplaiiuuit 
M hath, and complained that the (aid defendants had withheld the 
^ tiU^es of com and grain coming and growing in and upon the lands 
^ and tenements before mentioned. And the defendants for anfwer 
^ thereto made title by prefcription to have and enjoy the whole 
H fniit^ epmaoditics, proftu, and iac^erfa of all com. and graiii 
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rosTER '* whaifoevfr rcncwiiig, growmg> and coming of, in, or upon thefikl 
ij'.'iiwiil «« lands and tenemenrf, without fevci-ancc ordivifioii of any lithe or 
and OUiiis. ** tenth part of the fame, for certain yearly fums of money hereafter 
** mentioned ufcd to be paid for the tithe of corn thereof to the 
prior and conv&nt of Hfxbam before the fuppreflion theieof, aod 
flnce to the proprietaries or farmers of the parfona^e of Wardtn 
in the faid county, at the feaft of St, Andrnu the Apoftle only 
(that is to fay ) the f.nid John Carr for the lands and tenements calkd 
•* Woodball the fum of 5/., the faid Ro^er Carnahie for the faid landi 
'* and tenements called Salltngitonct the fum of 20^/., and the faid 
•• Michael Siocler for the tithes of llie fa id lands called Temple z^ 
** Threpwoodf IVhttchoufe IJaughte^ and Manhood field, 16/., asbf 
•* the feveral pleadings thereof remaining in this Honourable Court 
*^ at large appeare^h ; for the trial of which caufe a commiffiou was 
^ awarded out of this Couit for the examination of witnefFes touckr 
" ing the fame, which was executed, and certified unto this Court, 
** and publication thereof had, and a day appointed for the hear- 
^* ing of the fame, at which day the caufe was openly debated by the 
'* Coonfel learned of both the faid parties. And roRASMvcu u 
*< upon the hearing and debating thereof it appeared by the dcpofi- 
*< tions of divers witncfles examined on the part and behalf of the 
" faid defendants that the faid lands and tenements called H^coJUH 
*' znd Sailingjtones have been of long time occupied and enjoyed by the 
** feveral occupiers thereof without divifioUf fetting forth or paymeot 
** of any tithe-corn in kind, and that there have been paid for the 
** fame tithe-corn the faid feveral funis of money in manuer and form 
** before alleged ; and for that the faid complaiuaut hath oiadc do 
** proofe at all in difproofe of the faid titles made by the faid Carr 
** i^ Carnahie, It is TH£&fciOR.s o&D£&£Dand decreed tlieday and 
*^ year above faid that the (aid John Carr his heirs aud ailigns aud all 
** and every perfon or pcrfons claimliig by, from, or under him iv^d the 
** (did Roger Carnahie, his executoni,admini(lrator8 and afiigns and fuch 
** other perfon or pcrfons from whom he claimeth, (hall from benoe- 
** forth feverally have and enjoy all the corn and graiu Whatfoerer 
'* coming and grdwing in and upon the faid land* aud tenemeoti 
•« called Woodball and SaiimgUoneSf without fetting forth or paysieDt 
** of any tithes com or grain tor the fame, and \vitlu;ut let, fuit* trouble 
^ or vexation of the faid complainant his heirs or aifigns or of any 
*^ other perfon or perfons claiming or whicU hereafter (hall by firoii 
'< or under his or their procurement or commaodmcotf yielding and 
** paying for the faid tithes unto the faid cdrnplaiuaut his hein and 
*< adigns the feveral fums of money before mentioned at the (aid 
'^ feaft of .Saint Andrew the ApolUe. Amd forasmvcb allbaiit 
*' appeared by the depofitioas of the (aid witnefies that the Uai 
^* MiiiatI Stoiir.tLoA his anccftort have likewiCr occupied andci* 
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V joyed the faid lands and tenements called Temple^ and Threpwood^ Fostkk 

** JVhhehoufe Ilaughie^ and Maniuood field in the occupation of the ^'"|^ 

** laid M'uhael Stoker and have paid no tithes of com and gram in aiwIOthcrf. 

" k!nd for the fame ; and for that it appeared by the depofitions 

•* aforefaid that the fer?ant« of the late prior of Hexham would have 

•* tithed the fame, and were refcued, and no tithes paid, It is there- 

** upon Lkewife ordered and decreed ihat the faid Michael Stoker \i\% 

" heirs and aCigns and all and every p^on and perfons claiming 

" from, by or under him, (hall have, occupy and enjoy the faid lands, 

*' tenements and every of them with the appurtenances, and all corn 

*• and grrain coming and growing in and upon the fame without pay- 

•' roent of any tithe-corn in proper kind." 

Stafford and Others v. Webster. Moniajt 

June aoth. 
Trinity Term, 28th of EFtzaheth. Beoforoihm. 



«c 



4i 



«• Whbreas by a former order made at this Court the ninth day 
cS February kfl pali, between 76i&» Stafford^ Efq. John Keppefi^Ed^ 
*^ mondTrout and others, plaintiffs, againft IVllllamWeb/hrt fanner^ of 
a portion of tithes iflueing out of certiiin pailures and dofes in Svd* 
bury in the parifh of Eaton Soken in the county of Bedfordflnre^ de- 
** fendant, concerning a prefcription In modo decmandi claiqied by 
'< the plaintiffs for difcharge of the tithes of the premifes. It was 
^ ordered that the faid caufe (hould be retained and ordered in this 
** Gourt that both parties (hould attend upon Sm Walter Mild- 
•« MAY Knlghti Chancellor of this Court, and Mr. Baron Flowbr- 
*^ DEWt or Mr, Baron Gent, and abide their order and determiiyi- 
'< tiou therein. Forasmuch as the faid Sir Walter Mildmay and 
•* Mr», Baron Gvnr have this prefcnt term heard the faid caufe at 
** hirge, and other evidence and witneffes on both fides, have certified 
*<■ their order and determination in the premiffes as foUoweth (viz.) 
** That forafmuch as it appeared to them that the fome of 59/. gd 
^ hath been both in the time of the Prior of St, NeoteSf and alwayt 
*• efythence the difTolution of the faid Priory paid as for the recom- 
■*« pence of tithes renewing in the faid cloffes. Therefore the faid Sir 
** Walter Mildmay and the faid Mr. Baron Gent have ordered and 
** determined that the faid John Stafford^ hit heirs or aifigns, the faid 
** Jobii Kippe/l 9 "Edmond Front and all others tenants, fanners, and 
M occupiers of the faid paftures and cloffes in Sudhury aforefaid, 
** every of them fhall at all times hereafter quietly and peaceably 
« have, hold, poffefs, occupie, and enjoy his, thdir, and every of their 
•* cloffes, paftures, and grounds clearly difcharged of and from pay- 
<* ment of any tithes in kind« to the Qneen's Majcffy, her* heira and 
^ focceffortf or t6 the faid William Wehfiery hit ezecntora or afEgns^ 
^ paying only the faid fum of 39/. $d. *tn difcharge thereof in foch 
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*' order »9 heretofore hath been mod ufually paid, until bettef 
** matter be (hewed to the contrary for the Queeo*« Majefl^y : and 
** for the better eftablifhment of the faid order, it if now thit prefeot 
** day ordered and decreed by the Court, that the faid order and 
** determination, fo made and taken, fhall ftand and be effedual ia 
** full force and effe^ accordingly, and that the faid defendant, hit 
*' executors, adminiftrators, or affififnes, and all othert claiming by or 
** from him or them, fliall have and perform the fame, in all refpedi 
*' in manner and form as it afore&id.'' 



YMtxiaxaa. 



WoRTELEY V. Hughe. 

£afier Texm, 37th oi EUftabeth, 

RicHARO WoRTiLEV, STquire, Her Majefty's farmer of the 
re^iory or parfonage of Penjjfone, in the county of Tork^ haTing filed 
M, bill againi^ John Hmghit and other inhabiunts within the pairifli of 
Pen^ne^ for the tithe com, and hay, and other titbcable thingi 
growing and coming upon their farms and pofleiBona within the &h3 
parifli in their proper kind ; the defendants by their mnfwers ibted 
that the owners, tenants, or firmers of the fidd feveral tenements and 
knds, by all the time whereof the memory of man is not to the 
contrary, have paid and ufed yearly to pay to the parfons, incnin- 
bents, proprietaries, or farmers of the fidd redory and pirfoiiige for 
the time being, the yearly Turn or payment of (eTeral certun fums of 
money for and in refped of all the tithes of com and hay ymiy 
coming, growing, or renewing in and upon their feveral me fl T iiage s 
bnds, and tenements ; whereupon iflue was joined, and witadSn were 
examined for both the faid parties : and on Thurfday the 15th day 
of Majf in the 37th year of the reign of Queen EiimtAetbt ** the 
^* faid complainant and the faid defendants did appear with their 
*^ learned counfel, and the matter was then deliberately beard and 
^* debated before the Rigit Honorable Loan BvaoiiLir, Lord 
" Tnafurer of England^ Sir John FoarxscuE, Knigbu Cbwudkt 
** of the faid Court, 5ir William Pxxyam, Kulgbt^ Lord Chur 
** BaroH^ and the reft of the Barons of the faid Court ; whereupon 
'* ferfomuch as it fully appeared Unto this Court, by the depoftttoot 
*' of fundry witnefles, examined by virtue of joint oommifiioos under 
** the ieal of this Court, that the faid defendants have for the fpace 
«* of iifty years laft paft paid a certain rate in money yearly for their 
^ tithes of com and hay, to the parfon, proprieUry. or fanner of 
^ the faid redory, for and in confidcration and lieu of all their titfas 
^ hay, and com, yearly renewing, condng, and growing within and 
^ upon their feveral tenements, lands, and farma wttkia tbe pariA 
^ afonfaid, in their iaid fereral anfwers expreffed, which lie out of tbe 
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tewa and hamlet of Penj^tont^ and no tithe hay or com in kind : WoarttjiT 
" It is THiatroai THit Pit esbnt day ordered by thi« Court, xJ??i*J^ 
** that the defendants be clearly difmified out of this Court with this 
** opinion of this Court, that they ought ftill to continue that cuftom 
'* and ulage of payment for their faid tithes^ and not to pay their 
** faid tithes in kind ; and if they (hall be hereafter fued or molefted 
*' for the faid tithes in kind, then upon complaint to be made unto 
** this Court thereof, by the faid defendants or any of them, this 
'' Court meaneth to relieve them as caufe (hall require." 



LaNGDALS v. £tH£RIKGTOK. Thmfln^ 

Hilary Term, 39th of Elixaietb. YoaKSMtat, 



u 









UfON the full and deliberate hearing of the matter depending 
* in thia Court by engli(h bill between Marmaduke Langdale, Gen- 
tkman, plaintiff, and George Ethertngton and WilRam EtheHngtoftf 
defendants, fqr and touching the tithing in kind in a certain pafture 
pound called Cattlebolme^ fometime the lands and pofleflions of 
**' Sir Robert ConftabUf Knigbt^ of high treafon attainted, for that the 
(aid defendant (hewed forth in Court this day diyers depofitions of 
witneffes taken by commiffion in this Court, that for thefe fifty 
years laft paft ever fince the difiblution of the diffolvcd college or 
collegiate church oi.Lowtborff that there hath been paid for the 
** faooe a certain fum of 13/. 4^/., and no tithes in kind, and for that 
** it was alfo depofed by divers of the faid witneiTes, being fenraott 
^ unto the mailer and fellows of the faid college, that there was no 
** tithes in kind paid for the fame before the diffolution of the (aid 
** college, and that the faid plaintiff has not proved by any witneffci 
or other proofs made in this Court that by any the faid time tithe 
batbbeen paid in kind, according to the faid plaintiff's allegations, 
*< out of the laid ground, called Cattlebolme: It is thbrsfoeb 
** THIS DAY ORDERED by the Chancellor and Barons of this Court, 
** that the faid caufe here depending between the faid parties (haU 
** be difmiffed this Court, and to be tried at common law by a pro* 
** hibition to be brought for the fame.'' 

By the above order, that the catife *' (hall be difmified the Court, 
^ and to be tried at common law by a prohibition to be brought for 
^ the fame," nothing more I imagine was intended, than that the 
parties were at liberty to proceed at law notwithftanding that decree. 
This Court had not then adopted the prefent SK>de of direding an 
iffue. The £rft cafe in which they referved the equity till after a 
trial St law, was, I believe, the following of Gilpin v. Amdersok ; 
and whidi ia iafieited here on that account. It is obfervable, that that 
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■ Giv.piN ' i^not exa^y (imilar to the modern ifTue ; particularly in tlie plaintiff 
B^infl in equity being diredcd to be alfo the plaintiff at law. 



ANDERSONt 

Nov. 9rh. 
HtRTroaD- 

•UlRS. 



GjLPiN v. Anderson. 

Michaelmat Term, 1 6th of Charles the I ft. 

, f* Whbkeas the caufe depending in this Court by englilh Ml 
'' between Thomas Gilpin^ Clerke, plaintiff, and Hemry Amitrfu^ 
'* Efquire, and John Sermon^ defendants, came this day to be heard 
" before the Barons of this Court, the fame being touching the 
** tithes both great and fmall of the manor or farm of Pendlejt and 
** of the enclofed ground called Pendley park, which the faid f lain. 
** tiff claimeth to belong to him, as rettorof the parifh of Aldhun 
U in the county oi Hertford 9 and the faid defendant inliiteth upon an 
'' ancient cuftom or rate tithe of 3/. 6/. 8//. paid in lieu of thegrrai 
** tithes for the faid park, and ^cs, rate for the whitage or fmall tithes 
f^ of the faid manor or park, and that never any fmall tithes were paid 
'* in kind for the faid manor, nor great nor fmall for the park ; upon 
V fome opening and hearing of the faidcaufe, the Court thought 6t 
** to refer the fame to be tried at the common law before they would 
** determine the fame in equity. It is therefore thought lit and 
.'' ordered by this Court, that the faid plaintiff in the englifb bill 
5' (hall forthwith bring an a^ion in the office of pleas of this Court, 
*' againft the faid defendant, Mr. Anderfon^ for the tithes of Pendley 
y park, to which the faid defendant fhall appear gratist and pkad 
V. nihil debetp and (land only upon the cuilom, and modus decimandh 
** and fo proceed ; and the trial to be at the bar of this Court. And 
f it is further ordered, that the dcpofitinns of fuch witneflet as (haO 
f* be dead, or appear by oath not to be able to travel at the time of 
** the faid trial, may be ufed or read on either fide, and the equity of 
'f \he {aid caufe is retained after the time of the faid trial." 

, A trial was had, and a verdid found for the rate tithe, and the biB 
ilifmiffed. 
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iSti. 

The Kino v. Incledon. 'X^^^^^^ 

'THIS was a motion, on the part of the Crown, for an and8 (f.a.d 

order to the (heriff of the cpiinty of Devon^ to return ^"^ ^^^* '^"' 
ifllies to the amount of 5000/. upon a writ of dijiringas • De^ ^Mar- 



ad computandum iffued but of this Court, againft Robert %^aii[, 



c>in- 



Newton Incledon^ as the executor of Lieutenant-Colonel p«"*»>i« «<> »«- 

' ^ count before 

Francis Incledon^ late Deputy-Qularter-Mafter- General in thccommif- 
the iiland of Jamaica. And it was made upon a certi* diiiiT|r public 
ficate, which had been returned in purfuance of the afts \\!^^^\o 
of parliament (jo) to His Majefty's Attorney-General by «•/"/»''" ^''» ^«^ 
the CommifTioners for auditing the public accounts ; teiumr put in 
ftating, that they had required the faid R. N. Incledon^ hi*ii^';*^^"*^ 
as executor of Colonel F. Incledon^ to exhibit to them an t*»o"gh the ae- 

' county in whicn 

account of the fum of 264^g4yL y. Jamaica currency ^ i^c hjitpenp- 
received from the late Sir ^dam IVilliamfon by the faid dccUred t.u 
Colonel F. Incledon, as Deputy-Quarter- Matter-General lifter" WiTe- 
in Jamaica, between the 24th day of February 1791 "*^«* 
and the sCth day of February 1 796 : arid that the laid 
R. N. hicledon having negleded to exhibit fuch account, 
his name had, in purfuance of the direftions of the tta- 
tute, been included as a defaulter in the certificate tranf* 
mitted by them to the office of His Majefty's Remem- 
brancer, in order that the ufual procefs might iiTue 
thereupon; and that notice of the default of the faid 
/?• N. Incledon was given to His Majefty^s Attorney- 
General, in order that fuch motions might be made by 
him to the Court of Exchequer ; and fuch further and 
other procefs might be iffued againtt him, the faid R. N. 
Incledon, as might be deemed neceflfary to compel him to 
deliver in the faid account. 

The Solicitor-General and Abbott for the Crown. The 
Commif&oners appointed by fhis ad ftand in the fituation 
of the ancient Auditors of the Imprett ; they are invefted 

{a) 25 Geo. 3* c 52. f. 19. 46 Geo. 3. c. 141 • f. 17. 

with 
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x8ix. ^^^ ^^ ^^^ powers, which belonged to the andeot An* 
! -■■>■ ■* ditors, and fome fpecial powers are given to them by 
■ttina** this zGL One of the general powers, which bel<Hi^ to 
liiei.uK>«. ihem, and which alfo belonged to the ancient Audition, 
is a power to call before them all perfons, having re- 
ceived public money, to account for that m<mey ; and 
a fpecial power is delegated to them, to make a certi* 
iicate to the King's Remembrancer of this Court, and 
alfo to the Attorney-General, that application may be 
made to this Court, JFor a more effedual and compuUbry 
procefs than the ancient writ of di/iringas^ on which 
iflues to the amount only of 40s. are returned ; that 
being a procefs which has gone on without producing 
any effeft, the Court is now called on to order the Iheriff 
to return fuch iflues, as may compel the party to come 
in, and do that which, it is fubmitted to the Court, he 
ought to do. Here is the account of Sir Adam Willwm^ 
fon containing in it this charge infuper upon Cobmel ht- 
iledm ; upon the face of this account, the Court hare 
a. record regularly paflfed and declared, by which at leaft 
there appears to be authentic grounds for calling upon 
Colonel JncUdoHj if he was living, to difcharge himfelf 
of this, which was an infuper upon him : this, it is fub- 
mitted, is all that the Crown can, or ought to be called 
upon, to produce, as the ground*work of this motioii. 
Ic is not neceflary in this procefs to fupport it by offiiB- 
vit ; that being to be met by affidavit j the Court wooM 
in fuch cafe be trying, whether the account is correft or 
not, before they iflue any procefs to compel the party 
to come in and account at all : in the prefent ftage full 
faith and credence muft be given to the ads of die 
Commiflioners, who are bound, on their oath and duty 
of office, not to give Sir A. William/on credit for money, 
as in the hands of Colonel Incledon^ unlefs that is profcd 
before them. This therefore is primS facie a ground fer 
proceis againft the defendant; nor can he be preju« 
dieed, becaufe, when he comes before the Conudffion- 
|Ar X ers, 
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ers, hfe will have a right not only to fay ; I have juftly iSn. 
and duly expended all the ftims of money you have fee ^ ■->'- ^ 
tnfuper upon me, but aifo to fliew, if he can, that tnole ^^M^ 
ftrais were improperly placed on his head ; both thefe ^•'^•'«'^"- 
diinga may be done before the Commiffioners, but not 
dfewhere. It may indeed be faid that the defendant i» 
not the accountant himfeif, but only the executor of the 
iccountant : but how can it be argued, fuppofing Cphml 
kuledon himfeif was an accounting party, who ought to 
have paflfed his accouhts, that his executor is not bound 
to account ? It will be difficult to contend, that where 
a party dies indebted to the Crown, there is no remedy 
againft the executors, and that they are not liable, as 
far as his aflets go *, the defendant muft ftand exadly m 
die fituation of his principal, and liable predfely m the 
fiune manner ; it is the neceflary confequence in law, 
that where the party is an accounting party, the liability 
devolves with the aflets, we do not fay beyond them ; 
but with them it devolves upon him to all intents and 
purpofes. 

Dauncey and Wetherell for the defendant. The pre^ 
fent application to the Court is not for a procels founded 
on the rule of the Common Law, but the queftion is to 
be determined upon peculiar ads of parliament, which 
have been made for the purpofe ; the jurifdi£Uon, ihttt^ 
fore^ of the Commiffioners muft be looked for in thefe 
ads. The fituation alfo of the defendant is deferving of 
confideration : Colonel hcledon and Sir A. Williamfon are 
both dead : Sir A. Williamfon died in the year 1 797, 
#nd Colonel Incledon in the year 1 799 : the account, in 
which the item of infuper appears, was not declared tilt 
the year 1 806, and the defendant is now called upon to 
eiq>lain, what it is impoffible he (bould eitplain ; that, of 
wl^h he can know nothing, having no document of 
any fort or kind referable to the fubjed ; all accounts 
between Sir A. WiUiamfm and Cahnel Incledon having 
been fettled } and the defendant having fmce the death 

of 
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181 1. of Colonel Iricledon 9 as his reprefentative, paid a fum of 
^ -'■ "^^ money, which was claimed as being due to Sir A. WiU 

«;(iin(i. liamfon upon that fettlement : Thus all public.matters 
were fuppofed to be finiflied, and every public voucher 
was given up ; fo that he (lands in the (ituation of being 
utterly unable to give any account whatfoever, and if he 
admitted himfelf liable to be called on at all, he would 
be liable for no lefs fum than 250,000/., of which be 
mud: difcharge himfelf, although he is utterly difpofleffed 
of all means whatever of fo doing ; all this has been 
verified by affidavit. Standing in this (ituation, the 
defendant contends, that he ought not to be called upcxi 
in this way, at a period fo very diftant from that, in 
which the tranfa£tion took place ; if the dire£Upns of 
the ads of parliament had been regularly purfued, there 
would ha^e been no caufe for complaint ; the prefait 
defendant indeed would not then have (lood before the 
Court at all, for the accounts would have been pafled 
by Colonel Incledon himfelf, h^d he been made an ac- 
counting party ; and none of the difficulties which are 
now felt would have exifted. Before the Crown can 
make ufe of the provifions of the a£t of parliam^t 
againft the defendant, it ^ mud:, by having had the ac- 
counts declared, put the party in ihe (ituation of fub- 
accountant ; and he, being dead, cannot now be put in 
that (ituation, nor can his reprefentative. Thif; ftatute, 
which paflTed in the year 1785, abolilhed the office of 
Auditors of the Impreft, and gave the power, which 
belonged to that office, to the prefent Commiflioners ; 
what the original powers of that office were it might be 
a matter o^ Jifficulty to decide, but no perfon was primi 
facie liable to the fummary procefs of the Exchetjuer bat 
an accountant ; that is to fay, one who received the 
money immediately at its iflue ; the law books are Glent 
upon the nature of what is called a fub accountant ; and 
this ftatute fir ft introduced a mode of placing the fub- 
accountant on the fame footing as an accountant ; and 

making 
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making him amenable to the furamary procefs, to which iSn. 

accountants were habfe at Common Law. A fub- *-'"-''' ^ 

accountant might perhaps by fome procefsor another be aj»ainft 

got upon the record, and then the diflinftion between 

him ^nd an accountant is gone ; but that has not been 

done here. The prefent procefs muft therefore be fup- 

ported upon the ftatute of the 25th of the king, (the 

two other a&s (J)) paiTcd too late to fuflain this applica* 

catbn, having paired long after the death both of 5/> 

A. Williainfon and of Colonel Incledon :^ by the 17th 

fe&ion -of that ftatute, every public officer is required 

within a given time, to tranfmit an account of all money 

paid by him to any perfon for the public fen'ice, in 

order that fuch money may be put in charge againft the 

party receiving it ; how can that part be got over now, 

and how can the Court fo conftrue the ad as to put 

the executor of Colonel Incledon in charge, fo many years 

after the tranfadion has taken place, and after the death 

of all the parties alluded to in this a£b ? Under all thefe 

drcumftances, and under the fair conftrudion of thefe 

ads, it is clear that fomething ought to be done' in order 

to make a fub-accountant (land on the fame footing, as 

to the jurifdiclion of the Commiflioners, as the principal 

accountant ; there is no queftion but Colonel Incledon 

would have been liable to account for every guinea, if, 

within three months after Sir A. WiUiamfon had fent 

over his accounts^ the Commiilioners had tranfmitted a 

duplicate to the King's Remembrancer, and he bad been 

entered on the Impreft Roll ; but if the Commiffioners 

negledcd fo to do, it is impoffible to argue, that their notice 

to the Attorney-General can become the bafis, on which 

die (ame procefs can be maintained, as if all the provi- 

fions and exigencies of the ftatute had been carried into 

effed. 

{}) 45 Geob }• c. 5;. 46 Gcot i* c. i4r. . 
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CASES IN THE EXCHEQUER. 

It is attempted by this moticn to make the executor 
of an accountant liable to this iurifdi&ion, which is li- 
•gainft mitedy pecuUar, and fpeciiic, which is in h€t a perfinuJ 
jurifdi&ion over the individual ; and to make even him 
liable, certain zQts ought to have been done» which have 
in the prefent cafe been negleded : there are certainly 
many ftatutes, where executor being mentioDed, it has 
been held to extend to adminiftrators ; but there is no 
(latutet connefted with this kind of fubjed, parucularljf 
vhere a jurifdidion is ereded in derogation of the Com* 
mon Law, which has, by any rule of conftruftion^ been 
extended to the executor, when the individual alone was 
fubjed to its operation. It is not intended to be demed, 
but that the defendant is liable to account ; the Crown 
undoubtedly has a mode, by which it can make an ex- 
ecutor account, namely, the ordinary rights which it 
pofiefles, of compelling by an information, either the par- 
lies themfelves, or their reprefentatives, to come in and 
account : in fuch cafe^ when you call upon an executor 
to account, you muft prove that his teftator received the 
particular fums of money ; but by the method, whkh die 
Crown now contends for^ the Commillioners invert die 
mode ; nor can it be denied, that it is alfo an inverfion 
of every law, and of every rule of law ; and if an aft of 
parliament eftabiiihes a tribunal fo in derogation of cbe 
rules of Common Law, that ad is to be conftroed lito^ 
rally, precifely, and ftridly ; and it (hould not be ex* 
tended beyond the letter of the ftatute, fo as to reach the 
cafe now before the Court. 

The SolUitor-General in reply. In anfwer to the in 
guments drawn from this being a new tribunal, it viil 
be only neceflary to refer to the 8th fedion of this aft 
of parliament ; and we (hail find that the Comauffiooen 
are ^^ invefted with all the powers and authoritieSt and 
** (hall be fubjed to the performance of the fame duties, 
'< and liable to the &me control, which the Auditors of 
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** the Impreft are now by law, ufage, or cuftom m?efted 
•* vrith, or are fubjed or liable to, except as the fame ^^^ -^^— 
** are or (hall be altered or affeded by this a£fc ;'* there- n^nik 
fore it is plain, that it is in fad no new tribunal, it is as 
old as the conftitution in all its powers ; and their power 
1$ not confined to accountants or fub-accountants, but 
embraces every individual to whom public money is 
kitrufted. The argument with regard to t Ae tranfmiffion 
of the accounts refts entirely upon a fiillacy, if indeed 
the principal accountant had come before the Commif- 
itoners, and defired to be excufed a fum of money, 
fliewing that he had paid it to another ; but having ne- 
gleded to tranfmit the account to the Commiffioners, it 
was perfedly competent for them to refiife to do fo^ 
becaufe he did not render the account in due time for 
his own exoneration ; but his negled would not operate 
as a bar or excufe for the perfon, who had adually 
received the money, and who was therefore by Common 
Law refponfible: the act indeed vifits the principal 
accountant with cenain penalties, but does not take 
away the right, which the public had, and dill poflefles, 
undiminiihed and unlimited, againft the individual, who 
adually received the money. With regard to the hard* 
Ihip arifing from the period, which has elapfed, we have 
been a long time trying to fettle this matter, particularly 
in the years 1801 and 1802 ; but the defendant has beea ' 
advifed to refift this procefs ; and the Crown, being ua* 
willing to proceed to extremities, has permitted this 
matter to ftand over till now, and has now inftituted this 
proceeding, in order to fet itfelf right in point of prece- 
dent, to eftabliQi, if that be neceflary, that an executor 
ihould account modo etformd^ which we contend, he is 
equally liable to do as his principal. 

Macoonald CAief Baron. We have thought much FH.'faj, 
of this cafe, becaufe it is the firft application of the y^i'*^***!©. 
fort, which has been made to the Court under this 
claofe of the 9ft of the 25 th of the king : that act, after 
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18 M. having complained of lotfes and inconveniences hamg 
'^- "■ ^ arifen to the public, by fub-accountanrs not having been 

a^fnfv put in charge, till a long time has etapfed after the 
monies were iffued to them, firft dircfts what ftiall be 
done in the cafe of accountants, and then it proceeds to 
take up the fubjedt of fub-accountants : as to ^the dif* 
tinflion between the cafes of accountants and fub* 
accountants, that is quite unneceflfary, with reference to 
the prefent cafe, becaufe the ad puts them both on the 
fame footing, having directed ** that the faid Commif- 
** (loners (hall, fo often as they (hall think fit, call upon 
** fuch porfons to whom fums of money have be«i or 
*' fhall be iffued or paid to render an account ;** the ad 
having before mentioned fub-accountants, as well as ac- 
countants. It was alfo argued that executors were not 
liable, but that is impoflible, for from time eternal in 
the praftice of this Court, the executor has been held 
liable as far as the teftator himfelf* 

But a difficulty has occurred to us, as to the mode of 
proceeding, which the Court is called upon to take; 
for it is quite clear, that the Auditors of public accounts 
can take no account of what affets, the executor may 
have derived from his tedator ; I do not know what 
they are to do with a man, who fays, I have received 
not a tingle (hilling from my teftator, and yet de Ms 
fropriis you require me to depoftt 5000/. They can 
take notice of nothing but the monies received by 
charge, and the difcharge by voucher. There appears 
to us a great difficulty, therefore, when we are in the 
cafe of an executor, whofe Judges, the Auditors, have 
no authority or power to take any account at all of 
what affets, he may have derived from his teftator ; I 
mention this, becaufe it has induced a doubt in the 
mind of the Court, whether the proper mode of pro- 
ceeding may not be by information or bill, under either 
of which modes, an account may be taken ; and under 
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iK^hich the executor may fhew^ what he has or has Hot iSn. 
received. ^ ' / ''>** * - ^ 

Entertaining confiderable hefitation upon that fub- at«$ua 
jeft, we find ourfelves not ripe to lay down the rule in ^'*'^'-^*^''- 
the firfl inftance, in a matter of fuch gil^at confequence 
as this. On the one hand, it is of infinite importance 
that the reprefentatives of accountants fhould be, Ih 
Tome way or other, brought to to account : On the othei^ 
handy there may be a difficulty, ariilng ffom the parti- 
cular iituation of an executor being compelled itifbantly 
to pledge 5000A in a proceeding, where there is no op- 
portunity of an account of aflets being taken. Although 
fome time may be loft by it, yet we feel, that it is bettei^ 
that time ihould be loft, than that \Ve (hould be obliged, 
at the inftant, to limit out a new principle \ and, as it is 
of infinite importance to the Crown on the oile hand^ 
and to the reprefentatives of accountants on the other^ 
we wi(h it fhould be fpoken to again. 

Abbott for the Crown. The procefs, that the Crown f^r^ 6th 
applies for in this cafe, is the ancient, ufual, and re- 
gular procefs (known to the Common Law as far back 
as any traces can be found) by which the king calls upon 
perfons to account ; the practice indeed has of late bem 
for the iheriff to levy only 401.9 though the writ is 
againft all the lands ; fo that the procefs has, in a long 
courfe of years, become ineffedual from the negleft of 
thofe who execute it, not from any deficiency in its 
own frame, or from any want of authority to make it 
e£fedual. It is alfo the only method, by which an exe«^ 
ciitor can be compelled to go before the (pommiflioners ; 
and if it is not allowed, the ^£t, as to executors, will 
be. a dead letter ; the Commiffioners will not poflefs the 
powers, which are given them, namely, the powers of 
die Auditors of the Impreft ; and die 9th fedion of the 
aft, by which they are required " to call jiefore them 
** all fuch perfons, as fhall have received any fum of 
^^ money by way of impreft, or in any other manner^ 

C c . «« for 



J78 CASES IN THE EXCHEQUER. 

i8ij. " for which they fhall be accountable," will be nuga- 
^^^ ^ -* tory, where a party dies before his account is fettled. It 

The KiHo . /' c r 

againft IS inipouible to fuppole, that the ancient and regular 
procefs was not intended to be executed j and if exe- 
cuted, that would be quite as operative, as what we 
BOW afk for : for then all the lands and goods of the 
executor would be feized under it. In ancient times, 
t indeed, the remedy was much more fevere, the King's 

debtor could not then make a will, nor could his ex^ 
cutor adminifter the effeds without the leave of tbe 
King or this Court : feveral inftances of this are to be 
met with in MadoK {c) ; fometimes the King feized all 
the e£Fe£ts into his own hands ; fometimes if the debt 
were doubtful, the King would command the executors 
to retain the amount in their hands, till the matter ivas 
difcuffed in the Exchequer {S). Then again, *' if an 
^' accountant did not render his account, or did not 
** prove the fame in due manner, he was puniflied feve- 
*' ral ways, by diftrefs and feizure of his goods, and bj 
** amercement (<?)." And throughout the whole chap- 
ter of ac(:ounts and accountants, there is no diftindioft 
made between the teftator and the executor ; and m 
alfo find in the long writ a claufe to diftratn the ex- 
ecutor. (/) 

But the fpecial procefs, that the Crown applies for in 
this inftance, which is given by the 1 9th fe£Hon of tbe 
ad, is intended as a more efiedual method, not of en- 
forcing payment, but merely of enforcing an account : 
and there is this important diftindion, that where a 
diftringas iflues for the debt ; there, unlef$ the debt is 
paid, the goods feized are not reftored, but go in fidf* 
fadion of the debt ; in the prefent cafe, they are only a 
.pledge or fecurity, that the party (hall account, and 
they will be returned, as foon as he fubmits, and pro- I 

{c) 2 Mad. £xc. p. 184. etfeq.^ {i) Id. p. 187. 

(0 I<1*^34' (/) Gilb. Exc. p. Z20* 

ceedi 
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Is fairly to account. And even fuppofing the aft had 
?r been pafled, yet it would have been the duty of 
Crown-OfEcers to apply to this Court, to increafe 'aialmi 
iffues, provided the ufual fum had been levied with- *'<^^"*'*^ 
eSe£t ; as would be done in all common cafes, 
re by the pradice of the Coiirt a dijiringas iffues. 
5 therefore removes the difficulty felt by the Court; 
party may avoid the inconveniences^rifing from this 
:efs in the firft inftance, or he may relieve himfelf at 
future period, by afling as he ought to do. Unlefs, 
efore, executors are never to be compelled to ac- 
it before the Commiffioners, there feems to be no 
i-reafon againft granting this fpecial procefs to com- 
the defendant to do fo. It is no objection to this 
:efs, that the Commiffioners cannot take an account 
Ofets ; the Auditors of Impreft could not, nor is it at 
leceffary that they fhould do fo j the methods to be 
n for payment, are all fubfequent and feparate pro- 
lings : the firft thing to be done is to take the ac- 
it of the deceafed ; the next is to ehquire, how the 
: (if any) is to be difcharged ; the account taken 
not be a perfonal charge upon the executor ; Colonel 
'don^ not the defendant, will be returned indebted ; 
Commiffioners have merely to afcertain the fum 
, and then comes the proper time and courfe to pro- 
l againft the executors : When tHfe fum due is 
rtained, and the debt recorded, then a writ of 
facias will go againft the executor ; a mode of pro- 
ling, which the records of , this Court fumiih many 
mces of. Many inftances alfo are to be found of 
:utors accounting before the Auditors ; and in the 
of Perceval Lewis (g) the . proceeding inftituted 
nft him was exadly fiofiilar to^e prefent. 

{g) Rex v. Lewis. Mjcb. Titit, 

pon the motion of Mr, Attorney -Generaly on behalf of His M.v fiijjv. Oecr'n* 
. informing the Court, that Edward Leiois Efqtiire, dtfceafeJ, *"" »^^^. *<tol* 
xi his lifetime coatn^ftor with goverumeut, for ivmitticg public 
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It has been faid| that the Crown ought to proceed by 
information ; but why fhould that mode be preferred to 
igain'ft " the andent and regular method of accounting before the 
iNCLEDOK. ^udij^rs ? Where the Crown has a difficuhy in making 
out its demand, and wifhes to put the party to his oathi 



money to the province of IVefl Florida in North America for the piy 
of the troops there, between th« years 1767 and 1781, and that tk 
film of twenty-fix thoufand and fifty- five pounds thirteen fhiUiDgf aid 
four-pence had been received by him under the head of ftoppaget, 
which now remained unaccounted for to his Majefty ; and further is- 
forming the Court, that the faid Edward Lewli had by his laft will 
and tedament appointed the faid Perceval Lewis to be his executor, 
and that a writ of dl/lrlngar under the feal of this Court had been 
iffued in Michaelmas term lad, againil the faid Perceval Lewis u 
executor as aforefaid^ direfled to the Sheriff of the county of IH^ 
dlefex, commanding him to diftrain the faid Perceval Lews by all kii 
lands and chattels in his bailiwick to render to his Majefty the ac* 
counts of the faid Edward Lewis the teftator, as contraAor as afoie* 
faid ; which writ the faid Sheriff had returned into thi» Court asd 
therein certified, that the faid Perceval Lewis had not any lands or 
chattels in his bailiwick* whereby he could be diftraiaed ; and farther 
informing the Court, that a writ of iR/lrinjas under the feal of tUi 
Court, had been iifued againfl the faid Perceval Lewis, direded totk' 
Sheriff of the county of SouihampiMf returnable on the laft day d 
next term, commanding him to diftrain the faid Peravmt Lewis by 
all his lands and chattels in his baiUwick, to render to his Ma}^ 
the accounts of the faid Edward Lewis as contrador aa afore£ud: 
It was frayed that the (heriff of the county of Seuthma^ea migbt 
be ordered by the Court to return the fum of five thouikod fovaih 
iffues on the faid Perceval Lewis, for not rendering the faid aooomti 
to his Majefty as aforefasd ; and on reading the oertsfioate of the Con- 
miffionen for auditing the poblic AccoimtA, dated the tuepty- 
ninth day of June laft, and the (aid writ of difirinjas direfied to the 
Sheriff of the county of Middle/etf, and the return thereon, and u 
stffidjvit of Reteft Savage of fenrice of notice of this motioa, oa the 
faid Peneval Le^iris, It is oaoEaED by the Gout, that the Sbofir 
of the county oi Southampion do return one thoufand pounds iffaes os 
the writ of di/lringas above mentioned, and that the faid writ do lie 
in the office until the lecond day in the next term. 

Within the time limited Pereev§l Lewis delivered in 'the accoiat 
requhned, which vta lAerwardt audited ahd dcclired ia the vfoal 
aaoaer. 
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a proceeding in Equity is the proper courfe ; but what iSn. 
would an information feek in this inftance ? It is unne- ^ " ^^7' -^ 
ceflary to a(k if the money has been received ^ that has agaioft 
been already eftablifhed by a competent tribunal ; not 
indeed abfolutely, but prima facie^ (landing good, till the 
contrary is (hewn : if the Court fhould decree an ac- 
count, this infuper would be evidence of charge before 
the Mafter ; befides, where the Grown has two modes 
of proceeding, there is no inftance of this Court confining 
it to one. If this procefs is refufed, the Crown will be 
driven to a remedy more tedious and more expenfive, 
and muft in the end go before a tribunal much lefs com- 
petent to make the enquiry $ the Commifljioners being, 
from their habits and experience, much better qualified 
to underftand the nature of the charges and difcharges 
of a military quarter-mafter, than the deputy-remem- 
brancer of this Court can poflibly be. 

Wetherell for the defendant. In refifting this motion, 
the defendant is by no means contending for a mere 
matter of form, inafmuch as the attempt, upon the part 
of the Crown, is to make him an inftrument of afcer- 
taining a debt, which he will afterwards be called upon 
to pay : to do this, it was incumbent upon the Crown Xm 
make out, either that this jurifdidion belonged to the 
old Auditors of Impreft, or that it is fpecially given to 
the prefent Commiffioners by this a£t j and it has done 
neither* The fimple queflion isj^ whether the Crown, 
or rather, whether the executors of 9 deceafed account- 
ant, c^n make a perfon a fub-acqount^t after his death, 
he never having been put in charge before. In all the 
ftatutes referred to, the accountant propri4 ferfond is 
fpoken of ; and this jurlfdi^tion, whatever it may be, can 
only be exercifed againft him, and not againft his repre- 
feAtative j throughpg^t tbfe flat. 25 G. 3^. the language is 
perfonal : In ordinary cafes the word e:2^ecutor would 
have beep inferted^ had it not been the intention of the 
legiflature to confine this procefs to the per(bn« And by 
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18 II. the later afl:(A), the airowance of fmall fums may be 
^. "r" ' made upon the oath of the party without any voucher; 

ajfainii this fliews alfo the fame intention, for how can an executor 
avail himfelf of that claufe ? it is impoffible that he ihould 
take that oath, and it is therefore impoffible that he 
ihould get fuch allowance. . 

Then as to the old powers of the Auditors of Impreft, 
decifive authority ought to be brought forward to fliet 
them to have been poffeffed of this power : but no cafe, 
no book has been quoted to prove that they had it. The 
modern character of fub-accountant was firfl: introduced 
by this a£l, and nothing is to be found upon the fubjed 
of his character. The precedents that were produced, 
can be of no avail unlefs they are ad idem^ and it does 
not appear, even in the cafe of Lewis^ that the infuper 
was fet after the death of the party ; and there appears 
to have been no oppofition. This is no ftruggle to avoid 
accounting, but merely to avoid this proceeding, which 
would fix the defendant with the debt, even though he 
had no affets. The cafes of Regina v. Doddington (t) 
and Regina v. Painter (y) are both in point, and the 
courfe, which was then purfued, ought to be adopted now; 
the Crown (hould file its information : but in the prefent 
proceeding on the part of the Crown, there is a total 
deficiency of all principle, precedent, and analogy. 

Abbott in reply. The form of the account is worthy 
of the attention of the Court ; for by that it appears,that 
the funi i^ there placed againft Col. Jncledoh^ not as 
matter of debt, but as matter of charge only. It is cer- 
tainly true that by this proceeding, the defendant will be 
made an Inftrument to afcertain a debt, which he will 
afterwards be called upon to pay : but only as executor, 
it will not fix him with perfonal refponfibility. It is faid 
(hat the precedent^ are not ad idem^ beciaufe it does not 

(^) 46(7.5.^:. 141./. i^, (1) Crp. J'&.545. Moore, J^JS^ 
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ippear at what time the infuper was fet ; but had the in* 
fuper^ in the cafe of Lewis ^ been fet in his lifetime,' that ^he kin© 
would have been mentioned in the order, which on the ag»>'»ft 
contrary dates the money to have been received, and to 
remain unaccounted for : but that is not effential, for the 
Commiflioners can unqueflionably compel an account 
from an executor. As to the office of Auditor of the 
Impreft, though the particular duties are no where de- 
fined, yet it may be collected frbm every thing that has 
been written on the fubjeft, that wherever the King's 
money was intruded to any fubjedk to be expended and 
accounted for, the duty of calling either the party or 
his reprefentative to account, fell upon the Auditors ; 
and the praftice is the beft evidence of the Law : and as 
to the aft, that gives the old powers of the Auditors to 
the Commiflioners. Two old cafes of informations have 
been referred to, but neither is the cafe of an impreft ar 
infuper. No inftance can be produced, after an infuper^ 
of a bill filed to pafs accounts, though there may be 
fome of bills to difcover aflets. 

The judgment of the Coui-t was this day delivered by 'Tuc/dty^ 
Macdonald Chief Baron. This is a motion for a -Wi?r '^c 7^^^- 
fpecial diflringas againft the executor of a deceafed De- 
putj^jQuarter-Mafter General ; and to fee, 'whether this 
procefs fliould iflue, we muft look accurately at the Aft 
of Parliament ; and the more fo, becaufe reliance is had 
upon the fuppofed diflinftion between an accountant and 
a fub« accountant ; who is in fa 61 a perfon, receiving 
public money, only not immediately, but through ano- 
ther. ^ Let us examine the provifions of the ftat. 25 G. 3. 
c. 52. : By the 8th fedion, all the powers and the duties 
of the old Auditors are lodged in the prefent Commif- 
fioners; who are required, by the 9th feftion^to call before 
them '' all fuch perfons, as fliall have received any fum 
*' or fums of money by way of impreft, or in any other 
<' manner, for which they {ball be accountable.'** Words 
gs wide as the ^nglijh language can fupply* Then by 
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181 !• the 1 6th fedion, the Auditor of the Exchequer is direfted 
to tranfmit an account of all monies iflued by way of 
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ijrairft impreft, and on account ; and by the 1 7th fedion it is 
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ena^ed, " that the Paymafter General of his Majefty's 
•* Forces, the Treafurer of the Navy, the Treafurer of 
^^ the Ordnance, and every other public Officer, who 
** fhall hereafter pay into the hands of any perfon or 
^* perfons whomfoever, money for public fervices bj 
^* way of impreft or on. account/' ihall tranfmit at dated 
times an account to the Commiffioners, who ihall tranf- 
mit a duplicate to the King's Remembrancer, who (hall 
immediately put the feveral fums in charge againft the 
parties. Now, I hold Sir A* William/on to have been a 
public Officer, and CoL hicledon to have been a perfcHi, 
into whofe hands money was paid for public fervices, 
and duplicates therefore of his accounts were to be tranf- 
mitted to the Deputy-Remembrancer, who was to put 
them in charge againft him ; all diftindion then is quite 
done s^way with between prindpal and derivative ac- 
countants, and they are put upon the fame footing, by 
this zGt ; and the fame; proceeding muft take place as to 
|;)oth* Ai^d the procefs is by no means a new one, created 
by this aft, but it is familiarly referred to, as the ancient 
i^d regular procefs, which could have compelled an 
account, without this ad : a more rapid method is di- 
yeded for derivative accountants ; but the aft in no fliape 
touches the proceedings in this Court. It gives indeed 
additional powers in one or two inftances upon proper 
cafes ; but, except in the fufpenflon of the procefs againft 
certain Sub-accountants in the 21ft feftipn, I know of 
nothing in the aft abridging our jurifdiftion and power. 
It appears, therefore, manifeftly plain, that fub-account- 
ants are put on the fame footing with thofe, who originally 
receive money ffom the Exchequer^ with their own hands j 
and this motion only prays, that the ancient procefs may 
be made efFcftuaU 
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A panic has been ftruck up, which for a moment f^n. 
comniunicated itfelf to the Court, that, upon this pro- ^- "^' "i *^ 
cefs ilfuing, 5000/. was to be immediately paid out of agiinft 
this defendant's pocket ; but this is only procefs to com- >cledon. 
pel him to appear, and as foon as he proceeds to account, 
the procefs will be (laid : An ulterior proceeding will 'be 
neceflary, ihould any debt be fixed upon the teftator ; 
but all further proceedings muft be by /cire facias^ to 
which he may plead pkne adminifiravit ; and he will not 
be anfwerable beyond the aflets ; the onus to aflPedl him 
with which, will lie upon the Grown. 

This is the only way, by which the Commiffioners can 
compel a party to account ; except by this application, 
they have no means of getting an account, from an im** 
willing accountant ; and this C!ourt has unqueftionably 
the power of granting it : and it may be done without 
any inconvenience or oppreifion to the party, inafmuch 
as the ifiues are not fold or difpofed of, but they will 
be returned, immediately the defendant choofes to 
account. 

The King may certainly proceed by information, if 
he pleafes, but he may alfo proceed in this way ; and he 
might have fo proceeded, before this ASi of Parliament ; 
That procefs may go againft an executor has been a 
clear and fettfed point, ever fince the Earl of Devon- 
(hirers cafe (K) determined, that an executor muft ac- 
count. I ihoujd recommend, that the writ ihould lie 
in the office fome tiine, to give the defendant an oppor- 
tunity of avoiding all the inconveniences attending - a. 
levy, if he fhould be willing, upon knowing the opinion 
of the Court, to come in and account ; but it is ex- 
tremely clear, that the procefs applied for, is the ancieint 
smd regular procefs of this Court. 

The motion was allowed, 

{k) 1 1 Rep. 89. 
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I81E. 

^UfomeDaj, The KfNo V. RoBiNSON and Others. 

i!;aK*lo'^ 'J^HIS was zfcire facias to recover debts due to an 
^.a»an un- outlaw, tried before Macdonalu Chief Baron, in 

vifion for hu LoudoTi at the fittings after Michaelmas term in the 49th 
•ndTupport, of ^^^ K'^gj when a verdift was found for the defi^ 
ranulf^tcd ^"^^^» ^P^'^ ^^^ ift iffue, generally ; and upon the 2d, fub- 
or alienated, or jeft to the opinion of the Court, on a cafe, which (as 
debtt, coniroui, far as IS material to be ftated) was as follows : 
mcmr^th a ^^^* ^^^ Wood^ by will, bearipg date the 27th of 
provifo that if j^;,^ i8o^, after makinc: feveral bequefts, devifed to 
tflign, trtn fcr^ ColJames tapper or Cathaysj near Cardiff^ m the county of 
dcrifcj^'mort- Glamorgan^ and Daniel Robin/on^ of Grays Inn^ in the 
gage, charge, countv of Middkfex^ Gentleman, feveral freehold and 

or otherwifc ' • • • 

attentipt to copyhold premifes, defcribing them, and all the reft and 
faid"annuny, or refidue of her real and perfonal eftate upon the following, 
wcclfte'^anra^v, amoHg Other, Trufts, ( vizO : " Upon Truft by and out of 
d« I, matter, or « the refidue of the rents, intereft, dividends, and profits 
alienate, or ' ** thereof, refpefkivcly, to pay and allow unto my faid fon 
k ftouirtheTc-' ** Robert Wood one annuity or clear yearly fum of 400/. of 
"' *!dc!r- 'held ** lawful money of Great Britain^ as an unalienable provi- 
that the an- « fion for his pcrfoual ufe and fupport, for and during the 
foTfcUcd by the " term of his natural life, and not otherwife, and fo 
wiihuvry of -ff. cf that the fame annuity, or any part thereof, fliallnoc 

be fubject or liable to be anticipated, or alienated, 
or be, or become, in any manner, liable to his debts, 
" controul, or engagements ; And my Will is, that the 
^* faid Annuity fhall be payable and paid from the day 
** of my deceafe to my faid fon, from time to time, when, 
*' and as the fame (hall become due, and not before, by 
♦' four equal quarterly payments, free from the legacy 
^^ or annuity duties, and from all other impofitions, and 
** deduSions whatfoever ; Provided neverthelefs, and I 
^* do hereby cxprefsly will, order, declare, and direfii 
<' that in cafe my faid fon Robert Wood fli^U at any time 

^' fell, 
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•* fell, affign, transfer, or make over, demife, mort- ,31 x. 
** gage, charge, or otherwife attempt to alienate the ^ — > ■■ mj 
** faid annuity or yearly fum of 400/. herein before againft 
** provided for his perfonal fupport, or any part thereof, ^""••''• 
•* to any perfon or perfons whomfoever, or (hall make, 
** do, and execute, or caufe or procure to Ije made, 
** done, and executed any aft, deed, matter,, or thing 
•• whatfoever to charge, alienate, or aflfeft the faid an* 
•• nuity or clear yearly fum of 400A, or any part there- 
•* of, then and from thenceforth my faid truftees or the 
•* furvivor of them, his heirs, executors, adminiftrators 
** and afligns, or either, or any of them, (hall and may, 
" and they and each and every of them are, and is, 
•* hereby fuHy authorized, and direfted to withhold or 
** fufpend the faid annuity, or either wholly or partially 
*^ to refufe to pay the fame, or any part thereof, in fu- 
** ture, as to thehifelves fliall feem bed ; it being my, 
*' intent, that in any fuch cafe, my faid truftees, or the 
** furvivor of them, his heirs, executors, or adminif-' 
•* trators, fhall have full power, either to fufpend, or 
^^ finally to determine, and ma^e void the faid annuity, 
*• or any part thereof, or otherwife to aft in regard 
** thereto; as they in their judgment may think fit, any 
" thing to the contrary notwithftanding ; And further, 
" that in cafe of fuch forfeiture or determination of the 
** faid annuity, my faid truftees, and the furvivor of 
•* them, his heirs, executors, adminiftrators and afligns, 
** refpeftively, (hall and may, from thenceforth, ftand 
•' poflefled of, or interefted in, and to pay, apply, and 
*^ difpofe of the rents, interefts, dividends, iflues, and 
** profits, and all other the income of the premifes, out 
*^ of which the faid annuity or yearly fum of 400/. is 
** herein-before direfted to be paid or provided for my 
•^ faid fon Robert Woody as aforefaid, and every part 
«* thereof; upon the feveral other trufts, and to and for 
** the feveral intents and purpofes hereinafter exprefled 
f * and declaired of and concerning the fanie, and from 

fl^ •* and 
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x8ii. ^' and immediately after the deccafe of my faid fon Rd- 
^Thc kiNo'^ " ^^* Wood^ or other fooner determination of the did . 
■gairift " annuity. Upon Truft to pay one Annn&y or clear 
ftoiiNftN. c« yearly fum of 300/. part of the faid annuity of 400/. 

^* unto Mrs. Frances Wood^ now the wife of the laid Ro- 
** bert Woody and mother of Henry Robert Wood and 
•* George Francis Wood therein-after named^ by like qua^ 

*^ terly payments, during the term of her natural life, 
*^ for her fole and feparate ufe and benefit, free from 
^' the debts and controul of any hufband, and her re- 
*• ceipt or receipts, notwithftanding her coverture, to be 
" a fufficient difcharge for the fame.*' 

Mrs. Wood died on the 6th Dec. 1803, and the will 
was duly proved by the faid James Capper and Daniel 
Robin/on^ but from that time until the time of his death 
herein-after motioned, the laid Daniel Robin/on took the 
entire management of the truft concern upon bimfelf. 
. Robert Wood J the devifee in the above will, in confer 
quence of pecuniary difficulties quitted England^ fome 
time back, and has been refiding, and ftill refides, at 
Vienna. On Monday next before the Feaft of St. Join 
the Bapiijl 1 807 an outlawry was completed agaiaft die 
faid Robert Woody at the fuit of Obadiab Legrew Hefi^ 
upon a bond dated the aoth of May 179 $9 for thefom 

of 12x9/. - ^ ^^^ '5^^ ^ ^^*^ 1*^7 ^^ f^ Obadiib 
Legrew Hejk gave qotice to the faid Darnel Robin/on of 
the outlawry, and that if ke paid th^ annuity after fodi 
notice, he would be perfonally refponfibk : On the ptb 
of O^ober 1 807 the iaid liamel Robin/on feot notice to 
the faid Robert Wood at Yiennfi by letter, which after T^ 
ferring to the will of Mrs. Ann^ W^ody ^nd proceedings to 
outlawry by Mr. Jfejfey concluded as follows : " Thcfc 
^' feveral proceedings being in ib^ judgment of us the 
<^ faid James Capper and Daniel Robin/on a full and fuf- 
" ficient authority for oi, under and by virtue of die 
^^ power given to us as above-mentioned, to withhold, 
^« fufpend^ or determine and mak^ void the £une an« 

"nuityi 
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nuity ; I do therefore, for and on behalf of myfelf 1811. 
and the faid James Capper^ hereby give you notice. 



The KiNft 









RoiiMiQcr. 



** that we ihall not from henceforth pay you the faid ^aj/ainft 
annuity or any part thereof, but that we fhall from 
henceforth altogether withhold and fufpend the fame 
annuity and every part thereof, under and by virtue 
^^ of the power fo given to us, and the fame annuity 
and every part thereof is hereby withheld and fuf- 
pended accordingly; and we (hall, purfuant to the 
faid will» from henceforth pay, apply, and difpofe of 
^^ the feveral funds, out of which the faid annuity is 
^^ direded by the faid will to be paid, upon the feveral 
^^ trufts and for the intents and purpofes in the laid will 
** expreffed.*' 

By Capias Utlagaium^ bearing Tefie the 6th of Nov. 
1807, the Sheriffs of London were direded to inquire 
what goods and chattels, lands, tenements, eftate, and 
effeds Robert Wood then, or on the faid Monday next 
before the Feaft of St. John the Baptiji in the 47^1 year 
aforefaid, had in their Bailiwick, and that they fhould 
make the fame known to our Lord the King's Juftices 
at We^minjierj in eight days of St. Martin then nest foU 
lowing: On the 17th of Nov. 1807 an inquifition was 
taken before the faid Sheriffs of London^ by virtue of 
the faid writ : The fubftance of their return was that 
the faid Robert Wood was^ at the time mentioned in the 
writ, feifed and poffeffed of the above^nentioned annuity, 
and that 1 oo/. for one quarterly payment became due 
on the 6th of Sept. 1 807, and which faid annuity 
or yearly fum of 400/. and aKb the faid fum of lool. 
the faid Sheriffs had taken and feifed into his Majefty's 
hands, as by the writ they were commanded. 

The days of payment under the will of Mrs. Wood 
being the 6th of September^ the 6th of December j the 6th 
of March^ and the 6th of Jtine^ three more payments 
under the faid annuity have, (ince the faid inquifition, 
and before the fuing out of the prefent fcire facias ^ be- 
come 
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come due to the faid Robert Wood^ if the faid annuity is 
(liii due and payable to him : On the 6th day of Julj 
againa iSc/, the fai4 Daniel Robin/on accepted a bill drawn 
upon him and dated by the faid Col. Robert Wood at 
Vienna the ift day of May 1807, in favour of Meffirs. 
Fues of Vienna^ which faid bill the faid Daniel Robinfon 
paid on the 4th day of Auguft then following for the 
quarterly payment of the faid annuity due on the 6tli 
day of September 1708, and in order that the fame might 
reach Vienna on the day the annuity was due. 

On the 8th of December 1807 the faid Daniel Robin/n 
died, having duly appointed the defendants his execu* 
trix and executor, who have proved his will. Since the 
notice of the 9th Odober 1807, the funds out of which 
the faid annuity ufed to be paid, have been applied to the 
other trufts of th^ will of Mrs. Wood. 

The queflion for the opinion of the Court was, whe- 
ther the Crown was entitled to recover from the defenct 
ants imder the fdre facias ftated in the pleadings any, 
and what fums of money, ari(ing from the faid annuity 
mentioned in the faid Will of the Haud Ann Wood. If the 
Crown was entitled to recover any fum or fums of mo- 
ney, the verdid to be entered for the Crown for fo 
much ; if the Crown was not entitled to recover any 
fum or fums of money, the verdi&s entered for the de- 
fendants on both iflues were to fbmd* 

This cafe was twice argued ; the firft time by Vaughan 
Serjt. for the Crown, and Dauncey for the . defendant ; 

and the fecond time by Bolland {gr ifyd Crown, and 

Puller for the defendant ; and Judgment was this day 

given by 

Tueflt^ Mac DONALD, Chief Baron. In this cafe there has 

^^ »n« 7t jj^^Q much delay, which has arifen principally from a 

great deiire to find out what was the objed of the tefta- 
trix, in the words of 4his will, and to fee v^hether the 
expreffions, by which that intent was to be carried into 
execution, are fufficient. 

This 



RoiiMMjr. 
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This IS ?L fcire facias brought againft the two executors j^i 1, 
of Mrs. Ann Woody who made a will, bearing date the ' * '"^' ^ 
27th of Jf^;^^ in the year 1803, in which, after making "againft 
feveral bequefts, fhe devifed to Colonel James Capper^ and 
Daniel Robin/on of Grays Inn^ Gentleman, feveral eftates, 
defcribing them, and all the reft and refidue of her real 
dmd perfonal eftate, among other trufts, to pay and allow 
to her fon Robert Wood^ one annuity or clear yearly fura of 
four hundred pounds of lawful money of Gr^^/^r/7jm as 
an unalienable provifion for his perfonal ufe and fupport ; 
but with the following condition ; ** Provided neverthe- 
** lefs, and I do hereby exprefsly will, order, declare, 
•* and direft, that in cafe my faid fon Robert Wood fliall, 
•* at any time, fell, aflSgn, transfer, or make over, de- 
" mife, mortgage, charg*; or otherwife attempt to alien- 
ate the faid annuity or yearly fum of four hundred 
pounds, herein-before mentioned for his perfonal 
fupport, or any part thereof, to any perfon or perfons 
** whomfoever, or fhall make, do, and execute, or caufe 
** or procure to be made, done, and executed any aft, 
** deed, matter^ or thing whatfoever to charge^ aliznatji, 
OR AFFECT the faid annuity or clear yearly fum of 
four hundred pounds, or any part thereof, then and 
from thenceforth my faid truftees, or the furvivor, 
fhall do fo and fo, that is, fhe gives it over to other 
ufes upon the forfeiture or determination of that an- 
nuity. 

Mr. Robert Wood^ the annuitant, was indebted to a 
gentleman of the name of Legrew Hejfe in a fum little 
ihort of 1300/., at a time when three quarterly payments 
were due; Mr. Hefe fued him to outlawry; and the 
queftion of courfe will be, whether thofe three quarterly 
payments of this annuity of 400/. were or were not for- 
feited, according to the terms of this will, and therefore 
po longer in Robert Wood^ by virtue of the outlawry, but 
to ferve the ulterior trufts fpecified in this will : That is 
the queftion. Now, in order to get'^at the true conftruc- 

tion 
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tion of the will^ oae muft look firft at the condition of 
The Kino ^^^ ^^^' itfelf, and, having got the true interpretation of 
ugiiuCi the condition itfelf, fee how far it c;^ or cannot anfwer 
the expedations of the teftatrix ; the condition is the 




important part, and muft bind the Court : now, 
'Out pointedly laying my finger on every word, it is dear 
that thefe are all pofitive ads to be done by him, and 
we muft recoiled, that this is a forfeiture, and befose 
we pronounce a forfeiture, we muft be fatisfied tin 
condition has been broken, Thefe, which were fpoken 
of, are all pofitive ads : let us fee what an outlawry 
amounts to, compulfory procefs on the part of the 
Crown on the contumacy of a fubjed ; that is no pc^- 
tive ad of the party ; and where negative ads will km 
the purpofe, there are always to be found other words 
introduced. 

The two cafes on the fubjed, that are the moft im- 
portant to fhew the diflindbn, are DommUt y. Bed' 
ford (a\ and Doe on the demi/e tf MUcbinfm r. Ckr- 
ter (b). Now, I would mentioii for the fitke of aoy 
gentleman being able to correft the marginal note ia 
the former cafe, (as it may mifleaid any perfisa and give 
ufelefs trouble), that the nm^ginal note ftatea ^ that B. 
(hould not alienate,'' whereat the moft important wonk 
are ^* that it (hould not on any account be aliexnted :*' 
Now, what was that cafe ? That was the cafe of a will, 
which gave an annuity of 30/. to a woman, expreffing 
that it fhould not be fubjed to the debts or controul ^ 
the huiband, that it ihould be paid to herfelf only, ami 
that her receipt, and no other, (hould be a fufficiait ^ 
charge ; and then there are thefe words : ^^ the tefta- 
^^ tor's intent being that die annuity, or any part 
<^ thereof, (hall not on any account be alienated" (not 
Saying by what means, whether by her means or aay 
other means,) " for the ^hole term of her life, or for 

(a) 6 T. R. 684. (*) 8 T. R. 57. 

*« any 
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r part of the faid term, and if the fame fhill be iSn. 
alienated, the faid annuity fhall immediately there- u . ^.-^ mJ 
>n ceafe and determine}'' and then he left the againft 
annuity to two nephews, in the fame terms j ^t fo ^®**""*'* 
ned that one of thefe parties became a bankrupt,, 
was an aflignment of his effects, and it was held 

that the annuity ceafed, becaufe of the general 
(Con ^' that it fliould not be alienated/' mean* 
>y any means whatever; and if that had been 
Xe in the prefent inftance, which frequently hap* 
n cafes of bankruptcy, if thofe were the words, 
words being thought fufficient to deveil it, it would 
le alienated, 

t us look to the other cafe, there the party agreed 
I let, fet, afljgn, transfer, make over, barter, ex« 
e, or otherwife part with the indenture, under 

he held the eftate } however this party gave a 
nt of attorney, under which the eftate was taken 
xution and fold, but that was held no forfeiture. 

K£NYON fays, that covenants may be introduced 
L leafe to prevent the term pai&ng under a commif- 
>f bankruptcy, or bdng taken in execution againft 
nant, and that they are now very common things, 
he words ufed in that leafe all referred to a£ls to 1 

ne by the tenant himfelf, but that the proceeding 
the warrant of attorney, and judgment up^ was 
1 a£t done by the tenant, but was a proceeding in 
m; that the giving the warrant^ of attorney to 
fs judgment, was to be confidered as nothing more 
he doing an aft to fave the expence, attending the 
. prof-^cution of the fuit, which was to be conli* 

ihe fame as an adverfe proceeding only ; but that 

warrant of attorney had conflituted any fpecific 
n the eftate, that would perhapi> have come within 
ords of the covenant j and he fays that unleff^ the 
I Were to carry this further than the words, he does 

D d not 
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i8xr. ^^^ think that that was an alienation, within the mean- 

U" ■' - "J ing of the covenant. Mr. Jujiice Lawrence, in that 

again!?* cafe, fearched with great diligence into the few older 

ftoBXNtoN. ^j^fgg jQ (j^ found, and it is a valuable report {hewing his 

refearch on the iubjed: ; none of them, however, feem 
to me to bear materially on the prefent cafe : but he 
fays the cafe of Dommetf v. Bedford ** is very diffib- 
•• guifhable from the prefent; for there it was lie 
'* teftator's intention, that the annuity (bould be paid to 
^ the annuitant, fo long only as the latter ihoujd be aUe 
•^ to receive it.** 

Now the words here, not being fo large as thofe io 
JOommeit \. Bedferd^ but being much more conformable 
to thofe in Doe on the dcmife of Mitcbinfon ▼• CmOr^ 
the true interpretation of them feems- to be, that diej 
Are words requiring a pofitive a£l to be done by the an- 
nuitant ; and tnat the feizure of this money by virtue 
of the outlawry, for the benefit of the King, (for fo ve 
tnuft confider it, whatever he in his benignity may be 
pleafed to do,) cannot as we conceive fall withm the 
words of the will, fo as to create a forfeiture ; and that 
therefore the verdi£l, which was entered for the defiesd- 
ant, muft now be entered for the Grown, as to the three 
laft quarterly payments of the annuity. 
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Gant v. Laurence and Another. Mytht^^ 



ftnthe \ 
idijth. 



HICHARD GANT the elder, by his will, dated Novem- a b«,»eft t* 

ber 5th, i803, after giving to his two fons Richard « direAioii that 
Gant zuA John Ganty all his perfonal eftate "to hold jfi, *l"ori,^'',S 
*• unto his faid fons Richard and John Gant. their exe- n>«J"t»in«<i »n<i 

educated CNit of 

^^ cutors, adminiftrators, and afligns for ever/' charged the fund, md 
with the payment of 50/. a piece to his three daughters, wuh'to^be pot 
and an annuity of 1 5/. to his widow» direded as foU 2"^m£[J"n["' 
lows : ** provided alfo, and my will and mind further <«•» ^«w ^ 
^* is, and I do hereby order and dired, that my faid fon the fund as aa 
» John Gant (hall, during his minority, be maintained 11!?'^" 'iftST 
^^ and educated from and out of the produce of my faid -*•. andinpwt 
^^ farm, and the perional eltate and effects hereby given which he would 
^^ and bequeathed, and in cafe he (hall be minded and h!id'to creau • 
^* defirous to be put out apprentice to any trade or ^*']JJ°7n!'* 
^^ calling, then that a competent fum of money fhall 
^^ be raifed from and out of my faid effe&s, as an ap- 
^^ prentice fee, for the ufe of my faid fon Jobny and in 
^^ part of the (hare to which he will become entitled, in 
^^ the furplus of my faid effefts, after paying thereout 
** the legacies, annuity, and other charges, to which 
^* the fame are hereby made fubjeft as aforefaid." 

The teftator died in. the monih of JV^''""^^^r 1803, 
and Richard Gant the younger, alfo died in the year 
1805, having given by his will all the property that he 
died poflTefTed of, to his mother Mary Gant Cthe plaintiff), 
to be enjoyed by her during her natural life, or fo long 
as (he remained the widow of his late father, and to be 
difpofed of according as (he thought fit at the time of 
her deceafe, provided (he remained the widow of hia 
late father; and having appointed her fole executrix, and 
the defendant Laurence, a truftee. The plaintiff (iled 
her bill againft Laurence and John Gant for an ac- 
count of the perfonal eftate and eS^Qj^ of Rkhard 

S d a Cant 
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187 1. Cant the ypunger, and praying that the furplus might be 
afcertained and paid to the plaintifF, or placed out at in- 



Gant 



ar lini} tereft, and propferly fecured for the benefit of the plaintiff, 
md Anoihtr. OT whocvcr WES entitled to it under the will of Richard 
Gant the younger. To this bill the defendants put in 
their anfwers ; the defendant John Gant by his, fub- 
mitting to the Court, whether he and his brother b^ 
came entitled to fuch refidue under their father's will, as 
joint-tenants, or as tenants in common. 

The Solicitor-General^ and Weir^ for the plaintiff, con- 
tended that the words in the will of Richard Gant the 
elder, amounted to a feverance or didribution, and that 
the Courts in all fuch cafes lean to a tenancy in common. 
Kew V. Rotife. (d) 

Martin^ and D. Jones for the defendants. Notwith. 
ftanding the prefent leaning of Courts of Equity to fop- 
port a tenancy in common, yet they ftill require words 
of feverance, or what is tantam)3unt, fomething to be done 
which fevers the eftate. Morley v. Bird (A), * Stuart y. 
Bruce (/). In the prefent cafe, the words of feverance 
(if any) are of the intereft, not of the principal, and it 
was laid down by Lord Eldon, in the cafe of Crooked* 
De Vandes (^), " that it would be too loofe to hold, that 
** becaufe there is a tenancy in common in the intereft, 
** there is alfo in the capital.** 
rWtfy, Macdonald Chief Baron. The principle with r^ 

^^^^y,' gard tQ a tenancy in con^mon, is now clearly fettled ; 
wherever the words amount to a feverance or diftribu- 
tion of the eftate, the legatee takes as tenant in com- 
mon : In the prefent cafe the further provifion for ap- 
prenticing his younger fon, is quite inconfiftent with a 
joint tenancy ; the teftator here, after directing that his 
fon John Gant fhall, during his minority, be maintained 
and educated out of the produce of his fann^ and the 

(a) I Vern. 353. (h) 3 Vcf. 629. 

(0 3 Vef. 633. {d) 9 Vcf 306. 

perfonal 
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perfonal eftate and eflPeflis thereby given and bequeathed, 18 ii. 
proceeds to direct, that in cafe he flyill be minded* and ^- ^^^^ -^ 
defirous to be put out apprentice to any trade or calling, agtinft 
then, that a competent fum of money (hall be raifed and Another. 
from and out of his effeflis, as an apprentice fee, for the 
ufe of his faid^ fon Jobrij and in part of the (hare to 
Urhich he will become entitled ; thefe laft words, " in 
" part of the (hare*' are alone quite decifive of the 
teftator's intention^ that it (hould be a tenancy in com- 
mon. 



Barker v. Baker. jv/^theyih 

and 13th. 



S 



T^O a bill for an account of great tithes by the impro- Artaori$noi 
priate Redor of Sumpting^ in the county of EJeXj iffbc where ihe 
the defendant fet up by way of defence a claim to^^*^*"^^^^^ 
a portion of tithes under a grant to J. S. in the time potion and 

r 9 t r- t r 1 r n m conllant Don- 

of Edward the 6th, of the manor of Sumptingy ana payment of 
the tithes both great and fmall thereto belonging, from dcf/ncelfc not 
whom, by a feries of conveyances, he deduced his [^J^^fjnfi^/ 
title: the lands to which he infifted the portion ex- inafuiiin- 
tended confifted of WSiteacrej Blackacre^ and Green- rcaor for an 

account of great 
(^Cre* tithes, the evi- 

Upon the hearing of the caufe the payment of tithes ^^"ccofihc 

» o r • vicar to prove 

arifmg from the lands called Whiteacre was clearly payment of the 
eftabli(hed : fome of the lands called Blackacre being hTmfeir. \V ^ 
down-lands, and never having been in tillage till within *<^"^»^^^*=- 
a year or two before the commencement of the fuit, 
had never produced great tithes, and in refped to other 
parts of the lands called Blackacre^ there was contra- 
dictory evidence as to the payment of them: but the 
defendant pro\^d conftant non-payment of tithes from 
the lands called Greenacre^ which was not encountered ' 
by any evidence on the part of the plaintiff : the defend- 

D d 3 ant 
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iSff. ant therefore fubmitted to pay the tithes arifing from 

•- n -^ the lands called Whiteacre. which was decreed accord* 

*K*»nft ingly J and an iflue was direfted to try, whether tithes 

were payable to the plaintiff as impropriate reftor, b 

lefped of the lands called Blackacre. 

The Solicitor-General and Toller for the plaintiff con- 
tended, that he as impropriate reflor was alfo entitled to 
an iffue as to the tithes arifing from Greenacre. 

Leach and Roupell for the defendant. In cafes of 
modus, the title of the plaintiff being admitted, be is 
entitled to demand an iffue ; but whererer the defendant 
infiffs upon a title, which he proves to the fatisfadion 
of the Court, the Court will not diredt an iflue. ScrAi 
T. Airey (a). Struit v. Baken (J?) 

The Solicitor-General in reply. The reftor is entitled 
' ' to (land upon his Common Law right and the onm pr> 
bandi lies upon the poftionift, Ferrers v. PtUatt {c) : 
and he is therefore entitled to demand an iffae ; befides 
the defendant here fets up an entire claim, the portum 
as claimed, extending over all the demefne lands in the 
manor, and the plaintiff has (hewn that tithes have 
been paid for part ; the generality of the defence diere* 
fore is broken in upon, and by breaking in upon their 
title in part, we (hake it to the foundation. 

But the Cburt were of opinion that the plaintiff ms 
not entitled to fuch iffue : for, though there is no dit 
tin£tion between a lay impropriator and a fpiritoal rcAor 
in regard to the right of demanding an iffue ; yet in 
the prefent cafe it was one Common Law right op^ei 
to another : and the defendant having prov^ the grant 
to /• S. and non-payment of tithes as to Greenacre^ and 
the plaintiff not having attempted to repel that evidrace, 
it would be hard and oppreffive upon the defendant to 
dire& fuch an iffue, as he ftood upon his Common Law. 
right, which had not been impeached. 

(«)3Gw. 1174. (^) 4GW. 1430. (c) 4 Cw. ife>> 

2 To 
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To the evidence of the vicar proving payment to him- 
felf of fmall tithes arifinfi: from fome of the lands in 
queflion, it was objeded^ upon the part of the defendant, againft 
that, being intereded in eftablifhing fucb payment, big 
teftimony was inadmifTible. 

But the Court allowed the depofitions to be read^ 
inafmuch, as in the cafe of the vicar's filing a bill for 
fmall tithes, the decree in this ciife would neither be 
evidence for or againft him. 



Thb Attorney-Gkneral v. Smythiei. ^^^^^ 

litt) the x^th. 

^HIS was an information againlt William John Smytbies Articles midt 

for entering for exportation under a wrong deno- »n'd.p%^ 
mioaticxi goods, for which the bounty given by the ^'^75";"h' 
8th G. I. c. 15. had been claimed. The articles weVe bounty ^?ea 
entered as filk ftuff, and upon the trial, at the fittings /i5.*u'puo nil' 
after laft Eajter term, it appeared that in the manufac- ^"^ "^"•^ 
lure of filk, there were two articles, known in the trade 
by the name of wafte ; one of which arofe in the firft 
inftance from the throwing of the filk, in the manu* ' . 

fedure of articles of the fined quality, and which was 
capable of being ufed in articles of an inferior quality, 
when another wafte, called peg wafte, occurred : and 
that the defendant had, of this peg wafte, manufac«, 
cured a fort of carpet for exportation, the intrinfic 
value of which was ftated at from %d. to ix. 6d. pep 
lb. Macdonald Chief Baron^ after looking into the 
a£k, the preamble of which ftates as one confideratioa 
for granting the bounty, ^ for that there is a wafte of 
^^ the raw and thrown filk ufed in .the manufacture,'' 
was of opinion, that the article in queftion was not 
entitled to the bounty, and a verdict was accordingly 
taken for the crown. 

J) d 4 A rule 
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,8ii. A rule having been obtained for fetting afide that 

^h ^ A'^^or T^ verdia. 

WIT-GENERAL The Solicitor-Getieral^ Dauncey^ and Walton now fheved 
si^i^Hus. caufe againft the rule. The queftion for the confidera- 
tion of the Court is not, whether this article is manu- 
feftured of filk, but whether it is fuch filk (luff, as was 
intended by the legiflature to receive this bounty ; fuch 
bounty being given partly in confideration of the wafte, 
attendant upon the manufafture of (ilk ; and thefe ar- 
ticles being made of the very wafte of wafte. The 
words of the ad: of parliament may indeed appear to be 
fatisfied, but it clearly is not fuch filk, as it was in the 
contemplation of the legiflature to beftow fo large a 
bounty upon. The bounty attaches upon the weight, 
and not upon the value, fo that the goods in queilioQ, 
the utmoft value of which is 425/. would receive no 
lefs a fum than 1 1 oo/. Indeed the defendant hiinfelf 
feems aware of the impoflibility of fuch being the intent 
of the a£l, and has therefore, in furtherance of his 
y fraud upon the revenue, entered them at more tbaa 
three times their value, at 1470/. And having thus at* 
tempted to obtain a bounty contrary to the intention of 
the a6l, the goods become forfeited of courfe. 

Jekyll^ the Common Serjeant^ 2uid Barrowy In fupport 
of the rule. The legiflature, in framing this ad, has 
fpoken an explicit language, and was a&uated by a 
truly commercial fpirit, intending to encourage the ina- 
nufa6lure of filk ; and, if the defendant by his mg^ 
nuity has been able to. convert what was before conii* 
dered as wafte, into a ufefiil article, he is cleanly entided 
to the bounty : But it is (aid that this is wafte, and the 
bounty being given in confideration of wafte, therefore 
an article made from the wafte cannot be entitled to the 
bounty ; if the term wafte be referable only to what 
was confidered wafte, at the time of the a£b, then would 
the aft rather entrap than encourage the manufafturer. 
The wafte mentioned in the preamble of the aft muft 

7 mean 
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mean what cannbt be made ufe of at all, namely, the 
third fpecies of wafte, called invifible wade ; and it is in 
evidence that 15 oiit of every loolbs. is 
manufadure, which muft be the wafte contemplated by 
the legiflature. The Court will not ftrain this aft, 
which is highly penal in its confequences ; they are not 
to confider whether thefe goods deferve fo large a 
bounty, but whether they were entered under a wrong 
denomination; and how can that be contended, when 
all the witneffes ftate them to be made entirely of filk, 

Macdonald Chief Baron. I am of the fame opi- 
nion I formerly entertained at the trial of this queftion : 
the whole feems to proceed upon the conftruftion of the 
aft of parliament which relates to filk ftuffs. It is aflced 
what is meant by wafte, now the aft ufes the fame 
term, which the manufafturer ufes; what have thofe 
manufafturers who have been examined in this cafe, 
called wafte ? that which is thrown off in winding and 
throwing, I therefore take wafte to be that refufe which 
is thrown off in winding and throwing ; and all the trade 
have ufed.the fame term in the fame way : they feem to 
know it fo well, that there was no one man that ufed 
any other term for that refufe than wafte, by dividing 
the article into two forts, the one of a better quality 
than the other ; that therefore I take to be the defini- 
tion of wafte : One of the witneffes has told us that it 
is gum, the fordes of the worm, and fome fragments of 
the filk itfelf; The article, for which the bounty has 
been claimed, is certainly the produce of the filk worm : 
but the queftion is, did the legiflature by the term (ilk 
ftuffs mean to comprehend thefe ? there is a duty of five 
fhillings per pound upon the importation of filk, and 
the aft of parliament has made an allowance for the re- 
fufe caft off by winding and throwing. We have it in 
evidence that the value of that is u. or is. Bd.per Ib.^ 
Che return here is 6s. 8d.y which fhews that the bounty 
upon exportatiou was meant to cover the wafte, which 

occurred 
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tsii, occurred ia the inanufadure» and the duty of 5/. No* 
^ " . — i- i thing is fo coounon in thefe ads of parliament as 10 
hitGkmkral give an allowance in this way, for that which cannot be 
,J<;«.^ afcertained at the moment ; you may get a protaUe 
average, and the legiflature m^kes an allowance in tbit 
way : It is the fame cafe in regard to the glafs mana- 
fa&ory, where it is impoilible that therl^ ihould Aot be 
breakage, and therefore 25 per cent^ is allowed for it : 
and in the fame manner there is an albwance in regard 
to fpirits. Then if the legiflature fays» ^^ we know 
*^ that there will be a great deal loft in the manufaClory, 
^^ and therefore we fhall allow is* Sd. as an average for 
*^ that wafte," and they m^ant that that fliould be 
afterwards worked up which is allowed to be wafte, and 
a bounty claimed for the exportation of it, that would be 
paying twice ; I cannot think that they mesmt it to be fo } 
filk is compofed of two parts, and the one of thofe is that 
fauik or refufe, which is thrown oflf at a certain ftage of 
the prpcefs, and the bounty was to be given when the filk 
is fo purified : as to the other part, an allowance is made 
for it. It appears to me, that the legiflature did mean 
to fay that the bounty fliall be given upon (ilk, when 
that refufe is thrown away, and for which they make 
the manufacturer, fo exporting, an indemnity. Then it 
is laid that you may here refufe the bounty ; but what 
is the cafe ? The trader muft always at his peril ad 
againft the intention of the legiflature, if he offers an 
article for bounty, which was not entitled to it. 

Graham Baron. The queftion is, whether this doet 
or does not fall under the denomination of filk ftuff, 
within the meaning of this ad of parliament; That I 
take to be the pure and entire queftion. I was a Urtle 
ftruck with the argument ufed upon this occafion, 
namely that the term wade muft be that which ari£BS 
upon the weight, inafmuch as the boumy is payable 
upon the weight ; but when we look upon this cafe, 
with a view to get at the obvious meaning of th^ kgifi 

lature 




EASTER TER|yI, 51 GEORGE III. 

lature at that time, it is clear that they muft have pnder- 
ftood wafte ia a different way ; and that that which 18 
fo denominate wafte by the manufadurer, in the firfl; Nxr-oicNBRAi. 
mftance, was not entitled to bounty ; that which might- s^^Mti. 
fly off or detach from the gum feems to be a narrow 
fenfe of it. What was the meaning of the legiilature in 
giving this bounty ? Moft imqueftionably it was, that 
where the manufadurer improves raw filk, and manu- 
fadures it into ufeful purpofes, he mufl; neceffarily 
faihun a« confiderable lofs by wafte in fo doing, and 
that in confideration thereof he fhall be allowed this very 
large bounty. But if the legiflature meant to give 
bounties to all the fubordlnate ftages of manufacture^ 
they would have ftated the proportions, in which fuch 
bounties were to be given ; for otherwife, if any article, 
however vile, could be made of it, then it might receive 
five or fix times its worth by way of bounty, a thing 
which the legiflature could never have had in its con- 
templation. If he has any merit to entitle him to a 
bounty, the article muft be made of the prime filk 
ftuff ; I do not mean to fay that the article in queftion * 
is extremely vile, as the witneftes fay, but it never could 
be meant by the legiflature to give the fame bounty upon 
the exportation of fuch an article, as is meant to be given 
for that, which is of prime and of principal value ; that 
plainly never could be the meaning of that a£b. There- 
fore it does appear to me that the conftru£Uon put upon 
it by my Lord Chief Baron is perfeftly true and corred ; 
and that what the ingenuity of this man (giving him 
full credit for it) converted into a manufafture was con- 
fidered at that time of day, by the legiflature as wafte^ 
when 6s. 8d. per pound was allowed for it. 

Wood Baron. This is an information againft the de- 
fendant for entering an article under a wrong deno- 
mination, by which he has forfeited his goods ; for, if 
they be not entitled to bounty, moft undoubtedly this 
penalty is incurred : and therefore it comes to this que& 

tion. 
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1811. tion, whether the article is, or is not, within the true in* 
Vr ■ ' " "^ tent and meaning of the aft, an article entitled to bounty? 
mit.gbnbkal In judging of this we are to look to the whole of the 
SMrTHiii. 21^ together, and not fingle out the particular fentence, 
which gives the bounty, fo as to fay that he is entitled to 
receive it, we are to look to the whole z6t together, and 
fay^what kind of filk was meant to receive a bounty upon 
exportation : in doing this I think it is pretty clearl]f 
pointed out ; certainly its objed was to improve the filk 
' ' manufaftory of this country ; it fays, that if fUk is ex« 
ported in the fame ftate as it was imported, then it is 
entitled to a drawback of the duties formerly paid ; and 
then it goes on to fay, that it is juft and reafonable thai 
the fame filk, when made up, (hould alfo enjoy fome be- 
nefit upon exporltation ; but, as there is a wafle in the 
manufaftory, the article to be exported after the duty h 
allowed, is to be an article made after the wade c 
thrown away from it : that is "evident, fo that when ii 
feys, there is a bounty to be given, it mufl refer to thai 
article, which was firft imported and paid duty ; and 
therefore it means thofe filks, from which the wafle has 
been thrown away, or thofe fluffs, that hare been manu- 
fadhired from the pure filk. We are not however mak- 
ing a law, and I agree with Mr. Common Serjeant ^ that ii 
the law has f)ot faid this, we are not fo to conftrue 11 
by any forced interpretation : I conflrue it as I think the 
law really is ; and upon a fair conftrudion of the law, it 
appears to me, that it is that article made up from an 
improved ftate of the filk, and from which the wafle is 
thrown off, (for otherwife it never can come within the 
ftieaning of this ad) that is to be entitled to a bounty. 

The rule was difcharged 
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18x1. 

Lister qui tam v. Priestley (a). ^l^c i8th. 

^HIS was an adion againil a colLedior of taxes in AcoiieAorof 

the townfliip of Halifax, for penalties under thp /a"*ln*rcf^a 
43 G. 3. c. 99. / 12. and the third count in the decla- hlTbieV^''' 
ration ftated, " that the defendant then and there being ch»rgcit aii in 
*^ a CoUedor of certain duties, under the management upon the p«rfon 
*^ of the Commiffioners for the aflfairs of taxes, payable ^^^a^utw^^ 
** for a certain diftrift, to wit the townfliip of Halifax f^^^^^ Jj,^' 



** in the county of Tork, and having received from penalties under 

^g ^_«_ r^ tir. i_ r._^u i__L_ir j._i__ •_-._j the43C3. 

cc 



* 
CC 



certain CommiiTioners in fuch behalf duly appointed, c.^.f.i%^ 
a certain rate of the duties to be by him the faid de- 
fendant, as fuch CoUedor as lafl; aforefaid colk&ed, 
figned and allowed by fuch of the faid^Iaft mentioned 
Commiilioners, as by the flatute in fuch cafe made 
and provided, is dire&ed and required, and did then 
^^ and there as fuch Colledor as lad aforefaid, coUeft of 
** and from the faid Ely Gleadhill, a larger fum of 
money, as and for certain of fuch lad mentioned 
duties than was adually charged as and for the fame 
** duties, in the faid lafl mentioned rate, to wit the fum 
*^ of 3A js. 6d. more than was adlually charged to the 
** faid Ely as and for the faid laft mentioned duties by 
•' the faid laft mentioned rate." 

The defendant had colleded from Ely Gleadhill the 
fum of 3/. js. 6d. for the duty upon a horfe, kept by 
Gleadhill, but which had not been aifefled, the only 
afleflment on Gleadhill being for the houfe and window 
duties, and the money had been demanded and paid 
after the expiration of the year, for which the defendant 
had been appointed a colleftor. Upon the trial before 
Chambre Jujlice, at the laft fummer aflizes for t|ie 
county of Tork, it was objefted, that the cafe was not 

(a) Ante, p. 67. 

within 
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mthin the ftatute^ becaufe the year was expired , and the 
defendant had no authority as a CoUedor beyond that 
period ; but this objection was overruled, and a verdid 
was taken for the plaintiflf upon the third count. Since 
that a rule had been obtained to fet afide the TerdiS^ 
and enter a nonfuit upon the fame objeftion* 
Scarlett this day fhewed caufe, and 
Parke and Littledale fupported the rule. 
But the Court, without deciding upon that obje^cnit 
were of opinion that although this might be a Common 
Law fraud, yet it was not within the ad: ; the ftatute and 
the count upon which the verdid was taken, applying 
6nly to the cafe of a Colle£lor exceeding his duty, by 
exading more for fome fpecific duty mentioned in the 
afleffment, than was adually charged in refped of that 
fpecific duty, upon the individual defrauded ; but not 
to the cafe of exa&ing a duty, in refpe£k of which there 
was no charge at all in the afleflment ; and, therefore, as 
X^leadhill in the prefeht ^afe was not charged with the 
\korit duty at all, they 

inade the rule abfolute^ 



II nil 'm 



^aj the x8th. 



An attachment 
againft the 
(beriff haviaj^ 
been fet Afide, 
the plain lift* if 
at libert/ to 
proceed on the 



Brown «. Neave (^)/ 

HTHE plaintiff having taken an affignment of the bail-, 
bonds, and commenced anions thereon, a rule was 
obtained calling upon him to (hew caufe why the pro- 
ceedings in fuch a&ions ihould not be fet alide, with 
cofts, and the bonds delivered up to be cancelled, on the 
ground, that the proce^ings againft the flieriff, which 



{a\ AntCj p. \t\n, 



had 
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had been fet afide by the former rule (&), were a ign. 
>vaiver of the plaintiff's right to proceed on the bail- ^ ' "^'^ ^ 

t)Ond8« ajrainft 

Daunceyj and E. Lowes ihewed caufe, and infifted, 
that the plaintiff might waive the proceeding againfl the 
Iheriff, as was decided in the Court of Kin^s Bench in 
the cafe of MartelJi^s bail (r), and then proceed upon the 
bail bond ; it would therefore be impoffible for the de- 
fendant to contend, that the proceedings againft the 
Iheriff having been fet afide by the Court, fuch pro* 
ceedings were a waiver of the plaintiff's rigl^t to pro- 
ceed on the bond, which would be to deprive him of 
all remedy. 

Owen jun. in fupport of the rule, contended, that 
the plaintiff, having once commenced proceedings againft 
the fheriff, had thereby made his ele£tion, and that 
after that he could not proceed upon the bail bond, (d) 

The cafe flood over to enquire into the circumllances 
of the cafe cited. 

Wood Baron, now ftated, that he had learnt from ^«c^, 
Mr. Jujiice Bailey, that the point had been fo ruled in ^ ' • *• • 
the Court of King^s Bench ; and on the principle, as it 
feemed, that, as the fheriff himfelf might refort to the 
bail bond, the plaintiff was at liberty to take an afHgn-* 
ment. 

f 

(3) Ante, p. 121. 

(c) PoxDEviN V. Harvey, Bail of Martelli, K, B, M, 
51 G. 3. A rule fiifi was granted to fet afide the proceedings on a 
bail-bond, on the ground, that the aflignment had been taken after 
fcrvice of a rule upon the flierifF to bring in the body : But the 
Court difcharged the rule on the grounds, that the plaintifir might 
waive the proceedings agaihfl the flierifT, and take an afllgnBieut of 
the bond. 

£• Lawtt fupported the rule, Parie oppofed it^ 

(^) iTidd, ^thed. 245. Imp, K. D. 7th ed. 205. 2 Saund* 

60. n. 5. 
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18 n. It is very different, when you eleft in the fir ft inftance, 

to proceed on the bond, in fuch cafe by taking the af- 



Brown 



againft fignment you difcharge the fheriff, and for a good rea- 

Keavi. £^j^^ becaufe you deprive him of his remedy againft the 

bail. But where an attachment againft the fhenff is 

fet afide, it is wiped away, the. fame as if it had never 

exifted. . 

The rule was difcharged. 
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SERJEANT'S INN HALL. 



i8it. 
Cooper and Others v. Flindt and Others* rbur/day, 

'T'HE plaintiffs had filed their bill in this Court, for a An injnnftioii 

difcovery, and for an injunftion to flay the further in«*Jt Uw"^ 
proceedings in the feveral adlions at law upon a policy ^o*7<^^ ^^^ '^f^ 
of inlurance, brought by, and in the name of, the defend- tiffs haTini; 
ant Flindt J and alfo for a comraiffion to examine wit- h^^IfHon m of 
xieffes abroad : Flindt appeared in time, and put in his ^"5f*,^nJJI^*°^ 
anfwer before the expiration of the eight days : And the of two defend- 
plaintiffs having obtained the ufual order, that the fer- (ided abroad^ 
vice of the fubpcsnd upon the attorney of the defendants J^tiirothw "* 
Diechnam and Schiller^ in whom the intereft in the defendant, who 

' , was lole plain- 

faid policy of infurance was averred, might be deemed tiff" at hw, and 
good fervice on the faid defendants, they refiding anrwt r iB^time. 
abroad ; had afterwards obtained an order for an injunc- 
tion upon an attachment for want of their anfwer, and 
upon an affidavit of merits. 

Dallasj Dauncey^ and Winihrop now moved to dif- 
charge the order for the injunftion, for irregularity ; and 
contended that in a cafe circumftanced as this was, the 
plaintiff ought not to have moved for an injunftion as 
of courfe ; but that notice ought previoufly to have been 
given to the defendant Flindt^ who had appeared and 
put in his anfwer, and who was the only plaintiff at law, 

E e , he 
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he being the agent of the parties abroad, in whom the 
interefl was averred, and the perfon who, as fuch, tranf- 
aded the bulinefs in queftion. 

The Solicitor 'General^ Martin^ and Thompfon oppded 
the motion on the ground, that this was a mere queftSoa 
of pradice, and that it would be contrary to the elhb- 
lifhed praftice of this Court to require fuch notice ; if a 
party be abroad, an affidavit of merits is neceflary; aod 
if that affidavit is not defective, then the injunction goes 
as of courfe. 

Thomson, Baron. You had no common injundion, 
then there ihould have been an application for a fpedal 
injundion ; there is not ground fufficient to reftrain 
them without a fpecial application. 

The order for the injundion 
was difcharged. 
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A. 

ACCOUNTS. 

I. S^^ Deputy Quarter Mafter General. 
2* See Receiver General, 

ACTION for Money had and received. 
See Turnpike Keeper. 

ACTION for not jremoving Tithes. 
iS^f Tithes, 7. 

AFFIDAVIT. 

Where an affidavit has been fwom before the plain- 
tiflfs attorney, it is neceffary to have an affidavit of 
that fact : the court will not reject it merely becaufe 
it appears on the face of it to have been fwom 
before a perfon of the fame name as the plaintiff's 
attorney. 

Hod^on V. Walker - - - 62 

AGENT. 

Where a perfon receives commiffion money as an 
agei^, he (hall not be allowed to charge govern- 
ment any more than the fum actually paid for the 
articles fumiffied. 

The Attorney General v. Cochrane - »- . lo 

ALIENATION. 
See Outlawry. 

AMENDMENT. 

The court will not allow an anfwer to be taked off 
the file for the parpofe of amending a cletical : 
error; but will permit a fupplementai anfu^er Hd 
be put in. 

Ridley v. Obee - - .**» - 3^ 

ANNUITY. 
See Outlawry. 

£e » 
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ANSWER. 
! f • A general allegation in the anfwer^ that defend- 
antscould not be aflfected bj the notice in any way, ~ 
is not a fuffictent intimation to plaintiff, that de- 
fendant intended to rely upon the infofficicncy of 
the notice. 

Bennett v. NeaJe and others ... ^ja4 

a. Sat Amendment. 
3. See Policy of Infurance. 

ANSWER TO CROSS BELL. 

The anfwer to a crofs bill not allowed to be read^ 
though the original bill and anfwer was read^ 
there having been no farther proceedings on die 
crofs bill and anfwer. 

Bennett v. Neale and others - - - 324 

APPEAL TO QUARTER SESSIONS. 
See Turnpike Keeper. 

ASSIGNEES. 
In an action by the afBgnees to recover back money 
paid by the bankrupt after he had committed an 
act of baidcruptcy, and before the commilEon was 
opened, it is not neceflary for them to declare as 
aflignees. 

Thomas and othersy jf/ftgnees^Parry^ a Bankmftp 
V. Rideing and another - - 65 

ATTACHMENT. 
ArSheriff, a. 

B. 
BAIL. 

X. Bail are not allowed four days to furrender their 

principal after the determination of a writ of error^ 

where the plaintiff has proceeded by fobpcena and 

errtMr is brought before the ca. fa. 

' Bolfe and another v. Cheetham - * 79 

a. Where die fum fwom to is large, the court will 

permit more than two bail to be put in. 

De Taftit and others v. Kroger - - Iio 

3. &r Affidavit. 

BAIL BOND. 
See ShfeUfi^ 2. 
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I. Money due upon a judgment for mefne profits^ 
is not within the 9th feet. 49 G. III. c. lai. 

Moggridge v. Davis - - - 16 

a. See AlBgnees. 

BEQUEST. 

A bequefl: to A. and B. with a direction that B. 
{hall, during his minority^ be maintained and edu- 
cated out of the fund ; and that if B. (hould wiih 
to be put out apprentice, a competent fum fliould 
be raifed out of the fund as an apprentice fee for 
the ufe of B. and in part of the (hare to which he 
would be entitled; held to create a tenancy in 
common. 

Gant V, Laurence and another - • 39 j 

BILL OF EXCHANGE. 

1. What is due diligence in finding out the reCdence 
of the indorfer of a promiflbry note, is a queftion 
of law. Semb. a defence of payment by the drawer, 
is a waiver of laches in the holder. 

Sturges and others v. Derrick - - 76 

a. See Extent in aid. 

BOUNTY ON EXPORTATION. 

Articles made from the fecond or pegwafte are not 
entitled to the bounty given by ftat. 8 G. I. Cj. 1 j* 
upon filk fluffs exported. 

^4ttorney General v. Smjfhiei - - 39^ 

c. 

COLLECTOR OF TAXES. 

I. A collector of taxes in cuftody under an extent^ 
. is not entitled to be difcharged^ although his de- 
ficiency has been made good to the crown by a 
re-afleflment upon the parifh. 

The King v. Bennett ' . ^ - - i 

^t In a qui tam a^iion againft a colledor of taxesy 
it is not neceflary to give in evidence his warrant i 
proof that he has afled as collector is fufficient. 

Llfier qui tam v. Prieflley . • ^67 

Ee3 
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Page. 

COLLECTOR OF TAXIS— continued. 

3. A coilc£lor of taxes exa£iing a duty, in refpe£l of 
which there had been no charge at all in the afleff- 
ment upon the perfon from whom the payment 
was exafted, is not liable to the penalties under 
the 43 G. III. c. 99. f. 12. 

Ibid. - ... - 405 

COMMISSIONERS for auditing Public Accounts. 
See Deputy Quarter Mafter General. 

COMMISSION TO EXAMINE. 
See Publication. 

COMMISSION. 

See Agent. 

COMPOSITION REAL. 

The court will not direft an ifRie to try a compofi- 
tion real, where the defendant has by his anfwer 
alleged a modus. 

Bennett v.Neale and others - • "3^4 

COSTS. 

I • See Judgment as in cafe of Nonfuit. 
a. See Tithes, 4. 



D. 

DECREE. 

S^r Tithes, a. 

DEPUTY QUARTER MASTER GENERAL. 
The executor of a deputy quarter mafter general is 
compellable to account before the commiffioners 
for auditing public accounts, though no infuper 
was fet, nor was the teftator put in charge during 
his life i and though the account, in which the 
infuper appeared, was not declared till feven years 
after his deceafe. 

The King v. Incledon - - "3^9 

DILIGflNCE. 

See Bill of Exchange. « 

DUTCHY OF CORNWALL. 

Sm Prince pt Wales, 
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E. 
ESTOPPEL. Page 

A recital in a freehold leafe, that the lands are " now 
in the occupation and tenure of the leffee and his 
under-tenants," eftops the leflbr from contending 
that the leflee was not in pofleffion^ fo as to render 
livery of feifin unneceffary. 
Livery of feifin may be prefumed^ after 30 years 
pofTeflion. 

Rees on dem. Chamberlain v. Lloyd - I^ 

EVIDENCE. 

1. In a fuit inftituted by the redor for an account 
of great tithes, the evidence of the vicar to prove 
payment of the fmall tithes to himfelf is admif- 
fible. 

Baker v. Baker - - - ^397 

2. See Tithes, 3. 6. 

3. See Witnefs (interefted). 

4. See Colleftor of Taxes, 2. 

EXECUTOR. 

5^^ Deputy Quarter Mafter General. 

EXECUTOR DE SON TORT. 

Living in the houfe, and carrying on the trade of 
deceafed (a victualler), is fufficient intermeddling 
to make defendant executor de fon tort, and k^ 
fuch liable de bonis propriis\ notwithftanding his 
wife proved the will after the aft ion was com- 
menced. 

Hooper V. Summerfett - - ^16 

EXTENT. 

1. A fimple contraft debt to the crown will not bind 
the land of the debtor in the handd of a bon& fide 
purchafer. 

The King v. Smith - - "34 

2. Upon an extent againft one partner, the crown 
can only take the feparate intereft of the partneff 
and that liable to the partnerfliip debts. 

The King v. Sander/on and andber - * 5^ 

3. Record of an extent. 

Ibid. . Ik • ^ 

E e 4 
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IXTEtJT—cofitifiiud. 

4* Two extents having iflued againft A. and an ex- 
tent in aid into another county againft B. for the 
fame fums^ B. paid the whole debt^ giving notice to 
the (heriff to retain the monej till the legality of 
the extent in aid was tried ; afterwards A. paid 
part of the money to B. in confequence of an 
arrangement among themfelves. The (heriflFwho 
took the inquifitions againft A. is not entitled to 
any (hare of the poundage. 

The King v, Bowles and others - - 1 16 

5. &^ Sheriff's Poundage, i. 

EXTENT IN AID. 

A p^.ea to an extent in aid^ ftating that defendant 
had accepted a bill drawn upon him by the ori- 
ginal debtor, and which did not become due till 
die day after the inquifition was taken, is good, 
. although the defendant had refufed payment, and 
the original debtor to the Crown had been obliged ~ 
to take it up. 

The King V. Daw/on - - - 3* 

H. 
HAY. 

&^ Modus, I. 

I. 

INADEQUACY OF CONSIDERATION. 

A tranfadion of many years Handing fought to be 
fet afide, on the ground of inadequacy of conGde- 
ration, the relation between the parties, and the 
incapacity of the vendor; relief refufed, neither 
of the grounds having b^n fufficiently made out. 

Evans v. Brown ^ ', - ^ I02 

INCAPACITY. See Inadequacy of ConGderation. 
INFORMATION. 

In an information for poft^ating a draft, it is not 
neceflary to fet out in the language in which it 
was originally drawn. . 

Attorney General Vm Valabreque' - '. • 9 
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INFORMATION OF INTRUSION. Page. 

1. Information of intnifion by the attorney general 
of the dutchy of Cornwall. 

Attorney General to the Prince offFales v. Sir John 
St. Aubyn Bart, and others -> - a68 

2. See Prince of Wales. 

INJUNCTION. 

I. Injunction granted on the merits^ to reftrain pro- 
ceedings on poft obit bonds^ under the circum- 
ftances of the cafe^ until the hearing of the caufe. 
Darley v. Singleton - - " ^S 

3. An injundion to ftay proceedings at lawdiflblved 
for irregularity: plaintifi having obtained the 
injundlion as of courfe, for want of the anfwer 
of two defendants who refided abroad^ without 
notice to the other defendant^ who was fole 
plaintiff at law^ and had put }n his anfwer in time. 

Cooper and others v. Flindt and others * 409 

INSUPER. 

I. See Deputy Quarter Mafter General. 
a. See Receiver General. 

IRREGULARITY. 
See Injunction^ 2. 

ISSUE. 

1 . A reClor is not entitled to an iffue^ where the 
defendant fets up a grant of a portion and conftant 
non-payment of tithes^ which defence is not im- 
peached by the plaintiff. 

Barker v. Baker ... j^y 

2. 4^^^ Compoficion Real* 

3. See HtheSi 4. 

J. 

JUDGMENT as in cafe of Nonfuit. 

Coils for not proceeding to trial in purfuance of 
notice, cannot be made a term for difcharging a 
rule for judgment at in cafe of nonfuit. 

Law V. Travis. - - - - 65 

JUSTICES OF THE PEACE. 
See Turnpike Keeper. 
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LACHES. 

tu Bill of Exchange, i. 

LAND TAX. 

See Tenant for Life. 

LEASE. 

If tenant in tail refenres an entire rent upon a farm 
in which fome leafehold lands are mixed with the 
entailed lands^ the leafe is not good againft the 
reverfioner. 

Rees on dem. ofPerhns^ and another v. Phillip - 69 

LEGACY DUTY. 

The legacy duty is to be paid upon the aggregate 
amount of the refidue of the teftator's property at 
the time of the executor's delivering into the 
(lamp office the note of what he intends to retain 
as refiduary legatee. 

Attorney General v. Lord George Henry Cavendijb 82 

UVERY OF SEIZIN. 
See Eftoppel. 



M. 

MEAL. 

See Tithes, i. 

MESNE PROFITS. > 
See Bankrupt, i. 

MILLER. 

&^ Tithes, I. 
MODUS. 

1. An iflue direded to try a modus of twelve-pence 
an acre in lieu of tithe hay, modufes of is. 6d. 
and as. per acre for tithe hay held to be rank. 

Heaton and others v. Cocke and others - - a8 1 
%. See Compofition Real. 
3. See Tithes, 3. 6. 
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N. 

NEW TRIAL. Pijr 

See Tithes, 7. 

NOTICE. 

See Anfwer, 1. 

NUMBERING OF CARRIAGES. 

See Poft Horfc Daty. 

O. 

OUTLAWRY. 

A. bequeathed an annuity to B. as an unalienable 
provifion for his perfonal ufe and fupport, not 
fubjeA to be anticipated or alienated, or liable to 
his debts, controul, or engagements, with a pro* 
viib that if B. (hould fell, aflign, transfer, or 
make over, demife, mortgage, charge, or other- 
wife attempt to alienate the faid annuity, or fbould 
do or execute any a£l, deed, matter, or thing 
to charge, alienate, or zffe& the fame, it fliould 
thereupon bfe fufpended: held that the annuity 
was not forfeited by the outlawry of B. 

The King v. Robing and others - - 38$ 

P. 

PARISH REGISTER. 

See Tithes^ 3. 

PARTICULARS OF PLAINTIFF'S DEMAND. 
The defendant is entitled to receive from the plains 
tiff a particular of bis demand, although he may 
have received a ftatement of it before the adioa 
was brought. 

Etches V. FeUofttU • • ^ - 7* 

PARTNERS. 
&< Extent, 2. 

PETITIONING CREDITOR'S DEBT. 
See Repleading. 

PLEA IN BAR. 

See Tithes, 2. 

PLEA. 

I. &^ Extent in aid. 
%. S^ Tithes^ 5. 
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PLEADING. 
J. &^Aflignees. 
2. See Policy of Infurance. 

POUCY OF INSURANCE. 

In a valued policy, unlefs there is a particular charge 
in the bill, that the value of the cargo is below 
the amount infured, it is fufficient if the de- 
fendant fwears to the value as dated in the invoice. 
Aubert and others v* Jacobs and others ^ 1 18 

POST-DATING. 
See Information. 

POST HORSE DUTY. 

A carriage let to hire for lefs than 28 days (not 
being let by the mile or (lage) is not required to 
be numbered by flat. 48 G. III. c. 98. 

Serjeant and another qui tam v. Smirthwaite - *I2 

POST OBIT BONDS. 
See Injundlion, i. 

PRACTICE. 

1. See Injun£iion, i. a. 

2. See Sheriff, 2. 

3. See Amendment. 
4* See Quo Minus. 

5. See Particulars of plaintiff's demand. 

6. iS^^ Publication. 

7. See Bail, i. 2. 

PRINCE OF WALES. 
The Prince of Wales may file an Englifh information 
of intrufion by his attorney general^ for lands 
parcel of the dutchy of Cornwall. 

Attorney General to the Prince of Wales v* Sir 
John 5/. Aubyn, Bart, and others - » 167 

PUBUCATION. 

Publication enlarged, and a new commiifion to ex- 
amine defendant's witneffes iffued. 

Dingle v.Rowe - - ~ 99 

PURCHASER. 

S^^ Extent, i. -^ 
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Q. 
QUI TAM. P^. 

See CoUeaor of Tazes^ 2. 

QUO MINUS. 
The plaintiff may fue out a qs40 minus after having 
fued out common procefs oijubpcena for the fame 
caufe ; and the court will not order the bail bond 
in the fecond procefs to be delivered up to be can- 
celled, becaufe there was only one warrant for both 
proceffes. 

Lee V. Long - - - - 7^ 

RANKNESS. ^' 

See Modus, i. 

RE^ASSESSMENT. 

See Collector of Taxes, i. 

RECEIVER GENERAL. 

It is not fufficient that the Receiver General fwears 

to his account before the 5th of April, to enable 

him to fet infuper upon a parifh, unlefs the 

account is declared and paffed within that time. 

Exparte Tie Borough ofLi/keard - - 97 

RECITAL. 
See Eftoppel. 

RECTOR. 
See Iffue, i. 

RELATION BETWEEN PARTIES. 
See Inadequacy of Confideration. 

REPLEADING. 

The defendant was allowed to withdraw his plea, 
and to replead, after giving notice that he intended 
to difpute the petitioning creditor's debt, &c. 
Radmore and another^ Affignees ofGougby a Bant* 
rupt, V. Gould - - - - 80 

s. 

SHERIFF. 

I. A warrant of attorney to confefs judgment, with 

a defeasance upon payment by inftalments, dif- 

charges the fberiff. 

Brown v.Neave « ^ • lai 
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SBEBSBF—emtinued. 

2. An attachment againft the (heriff having been fet 
afide^ the plaintiff is at liberty to proceed on the 
bail bond. 

Brown v. Neave « •« * * 406 

SHERIFFS POUNDAGE. 

J. The fheriff is not entitled to poundage upon 
ftamps in the poflfeffion of a diftributor feized 
nnder an extent. 

The King v. Fillers - - - 95 

a. See Extent^ 4. 

SILK STUFFS. 

See Bounty on Exportation. 

SIMPLE CONTRACT. 
See Extent^ i. 

STAMPS. 

See Sheriifis' Poundage, i. 

STATUTE. 

8 Geo. I. c. ij. See Bounty on Exportation. 

43 Geo. m. c. 99. § iti. See Colleftof of Tam, 3. 

44 Geo. III. c. 95. Seer Tisnant for Life. 

48 Geo. III. c. 98. See Poft Horfe Duty. 

49 Geo. IIL c. 121. § 9. See Bankrupti i. 

SUBP(ENA. 

See Quo Minus. 

SURRENDER. 
S^^Bailf I. 

T. 

TENANCY IN COMMON. 

See Bequeft. 

TENANT FOR LIFE. 

Order made upon petition by tenant £^ life that a 

fum of money which the deputy remembianoer 

had received for lands taken for the public fervice 

, under ftat. 44G.IIL c. 95. might be paidin past 

fatisfa^oa of a fum of money pieviQiiflji faid by 
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the petitioner for the redemption of the land tax^ 
he not having taken advantage of the claufe in the 
redemption act, which enabled him to fell part of 
the lands for that purpofe, although the next in 
remainder was a minor. 

In re Shfpbard - - - - 131 

TENANT IN TAIL. 
See Leafe. 

TITHES. 

1 . A miller carrying on the trade of a mealman, is 
obliged to fet out in his anfwer to a bill for the 
difcovery of tithes, what quantity of meal ground 
at his mill he has fold, though not the prices for 
which he has fold it. 

Chapman v. Pilcher - - " ^5 

2. A decree in a former fuit cannot be pleaded in 
bar to a bill for the tithes of any fubfequent year. 

Minor Canons of St, Paul's v. Crickett - 30 

3. An entry in a parifh regifter of different modufes 
the fum total of which was in the hand-writing 
of a deceafed vicar, admitted in evidence. 

Perigal v. Nicholfon and others - - 63 

4. A plaintiff withdrawing iffues liable to cofts. 

Brook/and v. Golding and others - - 1 00 

5. In a plea of payment to a bill for tithes it is not 
neceffary to fet out the time when or place where 
the agreement was made. 

Mytton V. Harris - - - III 

6. It is no objection to evidence of reputation of a 
modus, that the deceafed perfon from whom it 
came was liable to pay tithes. 

Harwood v. Sims and others - - 1 1 a 

7. In an action for not removing tithes, the court 
refufed to grant a new trial, though damages 
amounted to ^^150 on a farm of lefs than 100 
acres ; femb* the owner of the land may diftrain 
tithes as damage-feafant, after a reafonable time. 

Baher V* Liothis - - - * 1^3 

8. See Moduf^ u 



4^4 INDEX. 

TOLL. 

4^^^ Turnpike Keeper. 

TURNPIKE KEEPER. 
If a turnpike keeper levy an extra toll^ and, npon 
adjudication by two magiftrates (under the Bath 
^6L), it is determined that the toll was not due, 
the money may be recovered by an afiion for 
money had and received, and notice of adlion 
need not be given. -Where a power is given to 
juftices to determine! it is final, unlefs an appeal 
be exprefsly given. 

Varfons and Uhtrsv. Blandy 
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V. 

VICAR. 
See Ifluei i. 

w. 

WARRANT OF ATTORNEY. 
5^^ Sheriff, i. 

WITNESS (intereftcd). 
The plaintiff having examined a witncfs on the 
merits, and it appearing by his anfwer to a fub- 
fequent interrogatory that he was interefted, the 
obje£lion to his evidence may be taken at any 
time previous to the depofitions being read. 

Perigal v. Nicholfon and others - - ^3 

WRIT OF ERROR. 
See Bail, i. 



FINIS. 
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